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The Flint Water Crisis, KWA and Strategic Structural Racism
By
Peter J. Hammer

Flint is a complicated story where race plays out on multiple dimensionsa diffeult
storyto tell becausenanyfactssuggestingheS t a te& dbraplicity in the tragdy are still
being revealedThat said, hree truths about Flintace and watere beginning to resonate
strongly. The first truth is how the entire Emergency Management regime and governor
Snyder 6s approach t o mun secvesmsad momlityplayraleostshe a n d
dangers of structural racism and how conservative notions of knowdeggaver can drive
decisions leading to the poisoning of an entire Citiie secondruthis the rolestrategic racism
played inmotivatingactors athe Karegnondi Water AuthoritfKWA), Treasury, DEQ and
variousEmergency Managers to disregard the lives of the citizens of Fiseieiking initial
approval othe KWA pipelineand howthese same playensanipulated rules governing bond
financing in a vay thatcementedise of the Flint River as an interim drinkingtersourceas a
predicate for financing theistressed City s p a r t iK@VA. pTad thirdtruth is how the
structural racism embedded in tirst serves to enablend reinforcehe straegicracism
embedled in the second

The hearings of the Michigan Civil Rights Commission are an effort to seek answers
about what really happened in Flint and whighe water crisis in Flint needs to be understood
from a perspective dftrategic andtrudural racism. These perspect\sbstantiallichange
how one thinks about the underlying problem of municipal distress, the tool of Emergency
Managementinitial decisions relatingté | i nt 6 s p &KWA,band fipandingas the i n
KWA project,thefinancially driven decision to ugke Flint River asminterimsource of
drinking water, and the political environment that failed to recognize and respond to the
mounting crisis.

l. Flint, Municipal Distress, Emergency Management and StrategiStructural Racism
A. What is structural and strategicracism?

We need to develop more meaningful understandingswiace and racisrfunction in
modern Americaf we want to achieve greater racial equity. The only tygeacism most
Americandmagineareintentional forms of discriminationSadly,intentional discriminatioms
alsoabout the only typef racismour laws address.

! Peter J. Hammer, Professor of Law and Director of the Damon J. Keith Center for Civil Rights at Wayne
State University Law School. | view this as a work in progress that should beedatifl adapted as
additional facts and information becomes available. | would like to thank the students in my:seminar
Detroit Equity Action Lab: A Collaborative Study of Structural Racism. Flint was an important focus of
our discussion and they wilee some of their ideas and contributions reflected here.
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While intentionalracism does exist and must be fought, it is not the only type of racism
we needto be concerned about. Resdmrin cognitive psychology documents how implicit bias
can impact thought and action at awamscious level. These unconscibisses arereated and
reinforced by media messages and dominant social narratives about history, politics, power and
the ecoomy. Relatedly, there are significant forms of structural racism. Structural racism
consists of the intenstitutional dynamics that produce and reproduce racially disparate
outcomes over tim&.These racially desperate outcomes occur in areas dhheducation,
income, transportatigmousingand the environmentHistorically, these forces served to
perpetuate notions of White Supremaegst evident in institutions of slavery and Jim Crow
segregation Today these same forces continmedifferert institutional formgo protect and
reinforce notions of White Privilegel'he oppressive and hiechiical natureof these forces
howeverremainthe same.

Intentional
Racism

White
Supremacy
(Privilege)

Structural Unconsious
Racism Bias

Geography plays an important role in understanding structural racism. In this context, we
needto be more aware of the spatialization or race and the racialization of space throughout
Michigan? A frame of structural racism helps do this. Theoriesrofcstral racism are also
usefulbecause they employ systetvased forms of reasoning that catphdentify root causes
of problemghat change over timand better inform future policy actions.

?john a. powellRACING TO JUSTICE TRANSFORMINGOUR CONCEPTIONS OFSELF AND OTHER TOBUILD
AN INCLUSIVE SOCIETY (2012).
® George LipsitzHow RACISM TAKES PLACE (2011).
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There is another form of racism not depicted in the above digigBtmategic Racisr.
The forces of intentional racism, structural racemlunconsciou®iasgsare strong in American
society and can be manipulated for political and econprrposes. Strategiacism is the
manipulation of these forces regardless of whetieractohas express racist inteatthough
the vary act of engaging Btrategc racismis itself a form ofracist behavior.

This testimony will be frametb exploretheanswers to a number of important question
1) How is the Emergency Manager Law, particularly as imposed after t@ppapular
referenduman illustration of sicturalized racialization2) How is the phenomenoof
municipal distresgn Michiganitself amanifestation o& history ofstructural racism? 3J)Jow
did strategic racisrenable decisions regarding Flintigial participation inKWA? 4) How
were ruleoncerning bond financing manipulated in a mannerabmittedthe use of the
FIint River as the interim drinking water sou
KWA? 5) How did the features of Emergency Managemegovernmentonflicts ofinterest
and the embedded nature of structuaaisminfluence the delayed institutional and political
response to the emerging crisis?

B. Knowledge, ppwer, emergency nanagementand race

At the heart oEmergency Management in Michigare questions dihowledge& -
power and hovknowledge& -power relateto policyand race Different groups of people have
differentsets of information and beliefs (knowledge) and are differentially situated to influence
policy (power)? As it relates to Emergencyaagerent, Flint is a story about whose
knowledge matterdiow the information and beliets particular groupsanpre-determire
policy, andhow resistant established knowlee§epower matrices ar® changeespecially
when challenged from below by groups brgtally marginalize in terms of racethnicity and
national origin.

Governor Snyder, basedconservativeet of beliefs about the sources of municipal
destress and the types of austerity policies needed to address them (kndw|salger) passed
anenhancedmergency Managerdw (PA 4)through a majority republican legislatur&éhe
new lawdisplacedocal democratic rulend providedan extraordinary set of poweis
Emergency Managets enact unilateral changeith the primary objectivef balaning local
municipal budgetsThis triggereda popular movemenbtrepeal the Emergency Managew
through the referendum proceby different groups of peoplbased on different set of
information and beliefabout the role of local government and firoperpolicy response to
municipaldistress (knowledg&-power). Within weeksafter repealhoweverthe same
legidature that adopted the initiBmergency Managéraw, sitting in lame duck sessiqmgssed

* lan Haney L6peZD0oG WHISTLE POLITICS: HOw CODED RACIAL APPEALSHAVE REINVENTED RACISM
AND WRECKED THEMIDDLE CLASS (2014).
® Michel FoucaultDISCIPLINE AND PUNISH: THE BIRTH OF THEPRISON (1977).
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a slightly revised Emergency Manageaw (PA 436)with an appropriationprovision, making
the new lawmpossible to repeal by popular referendum.

In essence, th@overnor and the Repubéalegislatureprivileged itsconservative seif
Emergency Manager policiesith its embedded knowledgfe-power assumptionsover
competingvisions and ensured that fislicy regime would govern events in Flint and elsewhere
in Michigan. This unleashed series of evenisiow weltknown,relating to Emergency
Management, democracy, municipal finaneadand water.

Matrices of knowledgé& -powerrelationsarereal exerting their own socigdolitical
force fields thatan determine the outcomes of political dispudasswell ap e o plives. 6 s
Competing matricesf knowledge& -powercanbe evidenced in offiel documentscampaigns
emailsand newspagr accounts Tworeportsare particularly helpful in deconstructing thknt
water crisiSfrom a perspective of structural racisimhe Flint WaterAdvisory Task Forceinal
Report essentially vindicatéex pos) the beliefs and information held by opymts of the
Emergency ManageaWw, who spearheaded the repeal effoemocracy, checks and batas
and citizen participation athatter in governancen Flint, that whichwas fearednostwas
permitted to cme into beingwhile the same blindness that prevented the Governor and
Republican legislature from questioning their own informa#ind beliefs in the wake of the
successful referendum effppreventedhem and othegovernment officials from recognizin
the emerging crisisral takingappropriate remedial actisn What cases this blindneds
externaltruthsand how is it related tissues of knowledge, power asluctural ragm?

The secondevealingdocument is th&eptembeR011report LongTermCrisis and
Systemic Failure: Taking the Fiscal Stress of American Cities Seriously: Case Study: City of
Flint, by Eric Scorsone and Nicolette Bate<ofhe Scorseone &ateson Report wasublished
i n the midsssesenfert f h & hllegedindrecial smergency anohly weeks
beforet he appoi nt ment of FI i WithGesBrdwn Contemp&ame r genc y
actorss n t he Governoro6s office, at Trcanbeschargpgd and t
with an awareness of its contenfthe Reportalls into serious question the basic assumptions
of the Emergency Management pola&y applied to Flint,\&enif one acceptsheconservative
economic precepts embeddeceirme r g e n ¢y M mteraatset ofieformadion and
beliefs

® Flint Water Advisory Task Forc&NAL REPORT(March 2016) (Commissioned by tt¥éfice of

Governor Rick Snyder State of Michigghlhher ei naf t er f, AwiklkeaFor ce Report o
https://www.michigan.gov/documents/snyder/FWATE _FINAL ARERT 21March2016 517805 7.pdf

"Eric Scorsone and Nicolette Batesh@NG-TERM CRISIS AND SYSTEMIC FAILURE: TAKING THE FISCAL

STRESS OFAMERICAN CITIES SERIOUSLY: CASE STUDY: CITY OF FLINT (September 2011) (hereinafter

fiScorsone & Bates@havailable ahttps://www.cityofflint.com/wp

content/uploads/Reports/MSUE_ FlintStudy2011. pdf
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It shaild have been cled@o theGovernor the Treasury Department and the appointed
Emergency Managethat there were deep structural problems in the &&ya matter of basic
economics,tiwould not be possibl@tcut the Flint budgetrayenerate sufficieradditional
revenue t o r e medyNefelthelass, EmergenicysMamagersint corntinueds s .
on course wit ho Avwiutsh mwets Waabjasesuttssnemal blindness and
how isit related to issues of knowledge, power atrdctural racism?

Underlying the interpretation of these documents are streams of recently released emails
illustrating howstrategic lacism can and did manipulate racialized foiodslint for private gain
at critical junctures of the Flint water sisi the decision to opt for the KWA pipeline and the
financially drivendecision to use the Flint River as an interim drinking water sonresder to
circumvent debt limitgoverning bond financing of tH&WA project. Strategic racism
manipulates th&rces of express and structural racism, while structural racism provides cover
for strategic racism. This was sadly illustratethiedelayed institutional and political response
to the water crisis and the efforts by DEspbfuscatedeny and cover ufne poisoning of an
entire city.

C. Flint from a perspective of structural inequality

Flint is ashrinking postindustrialcity. Flintd population reached a peak of nearly
200,000 in196Q only to shrink by more than half todawhile Flint is now amajority African
American city wih roughly 56 of thepopulation Black and 38 White? the story of when and
why people started leaving the city is quite differeft.l i nt 6 s Wh has beerpfleepng | at i o
the city for more than half a centuirydeclining from 162,128 in 1960 to 38,328 in 2090In
contrastFl i nt 6s Bl ack popul at i B4520t01990{6h48Bathd t 0 gr oV
did not starmeaningfullyto declineuntil 2010 (57,939}* Significantly, whenwhite people left
the City, theydid not leave the regionThe population of Genesee Country has remained
relatively stable from 1970 to the preseiihe percentage of the population represehtethe
City of Flint, howeverhas fallerdramaticallyfrom just over half to less than aayter in the

past 50 years.

As in most casesf the spatialization of race and the racialization of spaceCitiief
Flint and Geneseediintry have taken on increasingly different socioeconomic characteristics
over time, vith increasedegregation oface, wealth and opportunity.he population of
Genesee County is not just whiter than the aftklint, it is alsowealthier. In 2010, median
household income in Flir{$28,384)was31.7% lower than that of Genesee County ($41;586)

® Task Force Report at 15.
° Peter J. HammefT,he Flint Water Crisis: HistoryHousing and Spatigbtructural RacismTestimony
before Michigan Civil Rights Commission Hearing on Flint Water Crisis (July 14, Z8p@endix)
“Scorsone & Batesvat 4.
11

Id.
“|d. at 6.



Other charactesticsof Genesee Counfgcilitate greater spatial segregation and make tighter

regional integratioii economic and racidl moredifficult. Genesee County is ather

illustration of unplanned urban sprawiGenesee County consists of eleven cities andrgeen
townships...[Over hal f of the countyobés popul ation is
the land areaThe remaining cities are relatively smélf. This stimulatessubstantial inter

governmental competition in terms of taxesestnrentand developmentosty to the

disadvantage of Flint.

Flint is also areconomic story ojob lossesassociated with deindustrializationda
changes in the auto industparticularly as mediated through General Matdnsthis process,
there has beesubstantiakpatialrelocation ofworkers holdingnanyof theremaininggood
payingjobs while there has beeanincreased concentration and economic isolation of the poor
and jobless of all racemcreasingly trapped inside of FlinThe numbers areaggering.filn
1978, over 80,000 Flirarea residents were employed by GBY 199Q the number of
employees decreased to 23,000was reported to be as low as 8,000 in 2616While
unemployment statistics notoriously understate the existence ofgoltes in urban areas
because they fail to capture those who have s
in 2010 was 23.2%he highest in the Stat2

Distresseaconomic systems can be tipped into downward spirals. In 3996 of
Flint residents lred below the poverty lin¥. By 2009, it was 34.9%. By 2016, it was over
40%?’ constituting the seconddtiest rate in the countryWith concentrategovertycomes
increased social and economic isolatidman insightful articleStephen lednderson and Kristi
TannerexaminefiHow job loss and isolation help keep Flint poly With increased regional

job sprawl, near !l y nHiaHlirft] travéls 26 miles omoore koiwarly p o p u |
e a ¢ h PdThiyis ima city where nearly one five residents do not have access to a car and
the Citybés public transportation systems seryv

spaces. Isolation brings mounting physical, mental and emotional stress, where access to basic
serviceseven goceries canbecome daily challenges.

Y |d. at 26.
“1d. at 1.
Id. at 6.
°1d.
7 Julia Lurie,While LeadFlowed Through the Pipes, Flint Residents Paid America's Most Expensive
Water Bills Flint's water bills were more than twice as high as the average community served by a public
utility, MOTHERJONES (Feb. 17, 2016), available at
http://www.motherjones.com/environment/2016/02/widadflowed-throughtapsflint-hadmost
expensivewaternation
'® Stephen Henderson and Kristirifeer,How job loss and isolation help keep Flint poDETROIT FREE
PrRESS(February 21, 2016available abttp://www.freep.com/story/opinion/columnists/stephen
gendersonlzo16/02/20/heiwb-|ossandisolationhelpkeepﬂint-poor/80199226/
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In the end, these are structural problems that need structural solliemderson and
Tannerconcludeiiln Flint, lead poisoning in the water supply has generated a wealth of
attention. But when we talk about wh#o do in that city, the conversation needs to focus on the
complex web of policy dynamics that create dramatic job loss and economic isolatierds
to address decisions that, for more than a generation, have driven urban areas into economic
chasmghat almost seem designed to nurture and trap poverty, and to destroy opportunity and
hoped® The only element expressly missing from this analysis is the role of race in these
processeshut Flint is and must be understood as a dramatic illustratidrucfigral racism.

D. Municipal distress asevidence of a history oftructural racism

What are the causes of financial health and municipal disti@sifess at the household
levelis deeply interconnected withstress at the municipal levelhe thee primary sources of
municipal revenue in Flint are property taxes, income taxes and state revenue dbetmireen
fiscal year 2006 and the planned fiscal year 2012, there were dramatic reductions@vecé
category. Property tax revenue fell 38%m $12.5 millionto $8.3 million, a sign ofa
collapsingreal estatenarket®* Income tax revenue fell 39% from1&7 million to $12 million,
a sign of a collapsing jobs marléét State revenue sharirigll a dramatic1% from 0 million
to$79million, a sign of the stateo6s. “abisreflectsaleeent o f
structural crisis.

Property tax revenues are inherently unstable in a city that has lost half its population and
the majority of its manufacturing base. Problems er#al estate market translate iptoblems
in municipaltax revenue.In Flint, many louses are simply being abandoned and increasing
amounts of land lay vacanfiThe rate of housing abandonment in the City of Flint presents
numerous longerm structurbbudget issuesHousing vacancy has increased from 8.2% in 1990
to 21.1% in 201@** Abandoned houses not only translate into falling property tax revenue, but
intoi ncreased cost s ifceasedtmorgcipalt maintenance, potice path@, n g
protection, and other costs to preserve health and human safety caftérhs.city is in a
double bind.

One response to falling property values failing property tax revenues might tee
increase taxes to increasyenues Thefirst problemwith this is that ithas already been done.
Flint has the fifth highest property taxes in the stat€he second problem is thaicreasing
taxesfurther could actually make things worsgadly, ompetitiveregional dynamics punish

20 Id

2L Scorsone & Batesoat 50.
2|d.

23 Id

21d. at 4.

d. at 5.

2d. at 12.



distressed cities #t raise taxesfiwhen competing for residents within Genesee County, the
City of Flint is further disadvantaged by a high homestead tax rafhe City of Flint
homeowner will pay, on average, 28% more than County residents in the nine other largest
communitiesd”’ It is not possible to tax oneself out of a structural defigitmilar observations
could be made about trying to increassome tax revenue.

Scorsone 8Batesorconductedan analysis to see what it would take for the City of Flint
to return to levels of property and income tax revenue comparabseabyear2006 lewels, the
last time that the cityan a budgesurplus What would it take tgeneratean additional $4.2
million in property tax revenue®[N]ew investments in taxablegperty of $525 million with an
assessed value of $262.5 million would be needed in order to generate $4.2 million in revenue.
In other words, the additional taxable value needed equates to almost eleven times the current
assessed vVval ulklagdst taxgayer, @nerayMomSimilarky, new projects
eqgual toalmost four times the assessed value for all of the ten largest taxpayers would be needed
to return revenues to the fiscal year 2006 léf&IThese estimates suggest tremendouslepth
of the structural challenges facing Flint in 2011.

Similar disturbingesults flow from the analysid the investments in job growth neede
to reverse the $8.reduction in income tarevenue Th e aut hor s 406060mew ude t ha
taxpayers would @ needed to return income tax revenue to the FY 2006d&Vv&elative to the
anemic employment pictur e i Topultheestimatedf 40/060 i s a
into perspective, that amount exctrlargestt he t ot
employers combinedf?

Whatwas t he Stateds response t o Bé&weenR06ps st r uc
the last year Flint ran a budget surplus and plaf¥#012, on the eve of it being placed under
an Emergency Manager under Plstgte revenue sharing fell 61% fror208nillion to $79
million.®* The inference is clear. The primary, Rstnuctural reason Flint was in financial
distress was the direct result of state revenue sharing pdlibis fact does not get the public
attenton it deservesThe Statef Michigancreatal theveryfinancial distressn Flint and other
citiesthatit then used tsupposedly justifiethe need for Emergency Manager

One lessoris important You @annotsimply cut your way out ofthis type offinancial
hole Between 2000 and 2010, the City of Flint implemented many cost cotdagures
including a workforceeductionof over 5092 But the dynamics driving personreid other

7d.

*1d. at 5354.
#|d. a 54.
¥|d. at 55.
*'1d. at 50.
*1d. at 14.



costsar&e ompl i cat ed. taffiry desefs the Gityorf e dFu d end Eshavex pendi t
continuedtoincreasefl hi s i s symptomatic of a structur al

An Emergency fancial ManagefEd Kurtz)was appointed in Flint in May 2002 and
stayed in place till Jauary 2004 leaving the city with a budgstirplus. By June 2008pwever,
the city was in deficit again. The conclusion that the dominant conservative political narrative
draws from thigknowledge& -power)is that poor, predominately Africafimerican cities
cannot govern themselves. &mea nd Bat eson dr aw dlltidatefy,f er ent ¢
however, if cities with chronic fiscal stress are suffering from structural challenges beyond their
control, improved management will oniThe be abl
authorstatei n t hei r Ex e cMhile the oty c&udonsoraer things tdimanage its
financial stress, the revenue structure does not provide a means to solve the fiscal stress. Long
term problems will require lonterm solutions at both the state and ldca v°>2 Ih thi®
environment, imposing cston top of ctis actually threatens the economic viability of the entire
system.i C iséryicesand infrastructure maintenance have suffered. Attracting and retaining
taxpayers isglependenon providing reliableservice and high value for the high rate of taxes
pai®d. o

One cannot destroy a village in order to save it. Just a few weeks afRapgort was
publishedMi chael Br own wdistEmggercy Mahaged. Itksifair to tharge
him and theother Emergency Managerstivknowledge of theontentsof this Reporeand to
judge them in terms of whether and how theyadeédsd i nt 6 s under |l ying stri

E. Emergencymanagement and structural mcism

One might think that a characteristf good management, emergency or otherwise, is
consistent, coherent leadership. Emergency Management im&s$imhad none of these
attributes The Stataishered in a revolving door of Emergency Manadeisis difficult to
keep them all straight. dKurtz servedasF | i Bnte@encyFinancial ManageunderPA 72 of
1990from May 2002to 2004. On November 20, 201MichaelBrownwasappointed=1 i nt 0 s
first Emergency ManagemderPA 4. In August2012 Ed Kurtz againbecameEmergency
Financial Managrwhen PA 4 was suspendidlight of the certification of the ballamitiative
and Michael Brown was not eligibte serveunder PA 72.Kurtz wassubsequentipamed
Emergency Manager under the mgwnacted?A 436. When Kurtz stepped down in June 2013
Michael Brown wasreappointedas Emergency Manager under B36. Barely four months
later,DarnellEarleyreplacedBrown as Emergency Managear ©October2013. Finally, Jerry
AmbrosereplacecEarleyin January2015. Ambroseleft the positionn April 2015 when

*1d. at 18.

*1d. at 910.

*|d. at i.

*®1d.

¥ Task Force Report at 39.



controloverthec i tfigadceswvasassignedo a city administratounderthe supervisiorof a
Receivershi ransitionAdvisory Board. All totaled, Flint was served bfour different
Emergency Managerserving at five different times.

The sés of knowledge& -power relations in which Emergency Management is situated
arenot well suited to addreske multilayeredcauses of municipal distressany of these
structuralconsiderations lie outsidee Emergency Managensandateand set of constnaed
tools. Instead, Emergency Manag@yserate within a narrow accounting frame with the specific
chargeof balancinghebudget, regardless sbcial costpelieving that policies of fiscal austerity
alonewill breathe life into historically distress@dmmunities.Moreover, these actions are
undertakenn an environmenthatcompletelydisplaces democracy and civil society.

The acto n s 0 § Enferlgancy Ménagers arensistent with thisemplate. In
December 2011, shortly after assuming authoktighael Brown laid off fiseveral higkhranking
City Hall appointees aneliminatedpay for the mayor and city council (which he later partially
restoredp® The following weekhe eliminatedhe position of Ombudsman and the Civil
Service CommissionContrary to the lessons that you cannot cut your way out of a structural
deficit, aspart of the FY 2013 budgédie sent 10@dditionallayoff notices to city empulyees
thisin a city that had alreadeduced its workforce by more than half between 220003

The following yearEmergency Manager Ed Kursubmitteda A b a | badgetfoe YO
2014. This was not necessarily an event to celebrAtereported in Bloomberg NewsiAfter
firing 20 percent of its workers, doubling water rates and outsourcirfgdadiection, Flint,
Michigan, has a balanced budgétt 6 s al so approaching the point
city0° Even the Emergency Manager notedtholtat t hi s
reliable revenue to replace dwindling prageand income taxes and state funding, the birthplace
of Gener al Mot ors Co. wono6t be able to suppor

saido™

Kurtz deservesomecredit for understading the limits of his tools, the social costs of his
austerity policies anthe profound dilemma he faced. Deepant s coul d qui cken t
downward spiral, potentially making it unviable as a social, political and economic anig
candét just keep putting it dodpnPrreretlyaslh®nof wth
have anyb o dyKulzevaried df mourtirgstructural deficits in coming years if

¥ Kristin Longley,Flint emergency: Timeline of state takeqwdt IVE (December 01, 2012), available at
http://www.mlive.com/news/flint/index.ssf/2012/12/flint_emergency_timeline_of st 1.html

¥ Scorsone & Bateson at 14

*Mark Niquette Flint Balances Books at Cost of Services @itz NeedBLOOMBERGNEWS (March 26,
2013), available dtttp://www.bloomberg.com/news/articles/20@3-27/flint-balancesooksat-costof-
servicescitizensneed

“d.

“1d.
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thingscontinue as is. He also cautiortbdt further personnel cuts could not be made without
them coming out of public safefy.Police and fire were next on the chopping block.

Without similar nuanceyut with a clear budget cutting mandd&eergency Manager
Darnell Earleywasc o mmi t t ed t dalanad kviRXLS budyeg in the féice of
increasing structural pressetgy makng deeper and deeper cuts. Earleyakdctly what Kurtz
warned againstutting into the core gbublic safety.Police and fire represent half of all city
employees and, according to Earley, constitith e fisi ngl e bi ggéifthestress
city's police and fire departments would lose 36 police officer positions and 19 firefighter jobs
under a new $5H/illion budget 0 I n watal ahd geweamtas,would increasan
additional6.5 percent n E ar | e yhéreasing wateg and sewates, along with other fees
for basic services such as garbage, had become a staple of Emergency Management revenue
seekinggDur i ng Flintés ti me u watee nateskinrthe City moretjan Ma n a g
doubled.

Emergency Management canderuel and misguided toolFlint was in municipal
distress as a consequenceletades of structural racisdeindustrializationwhite flight,
economic deprivation and isolatioRather than addressing thesetissuesEmergency
Management displaced denratic institutions and further marginalized citizen participation and
the role of civil society.In addition, Emergency Managers imposedgpessive budget cyts
weakeningcore city serviceand turning Flint into one of the latéshinimal citieso™ A city
made vulnerable as a result of structural racism was made even more vulnerable through
Emergency Management and fiscal austerity.

Il. KWA, DEQ, Treasury, Emergency Managersand StrategicRacism

Strategicracism is the conscious manipulation of tbecés of intentional racism,
structural racism and unconscious bias for personabldrcal gain. In examiningthe Flint
water tragedysome simple questions can help identify the existence of strategic racism. Were
decisions mde in the best interestd Flint residents? Were the people of Flint treated as ends in
themselve®r simply as instrumental means to furthiee objective®f other® Were decisions
consistent with or deviations from teandardcost benefit analysis that is supposed to
chamcterize Emergency Management under the direct supervision of the Department of
Treasury?Would the same events be possible in a weafttegominatelyhite community?

* Steve CarmodyFlint's budget balanced, but multimilliesollar deficits loomMLIVE (May 20, 2013),
available ahttp://michiganradio.org/post/flintisudgetbalanceemultimillion-dollar-deficits
loom#stream/0

*Ron FongerFlint emergency manager's budget proposal would cut 36 cops, 19 firefigiitense
(April 30, 2014), available at
http://www.mlive.com/news/flint/index.ssf/2014/04/new_flint_budget proposal_woul.html

** Michelle Wilde AndersonThe New Minimal Citigsr ALE LAW JOURNAL (2014), aailable at
http://www.yalelawjournal.org/article/theew-minimalcities
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As more documestcome to light what emerges in Fling a troublingstoryof stratejic
racism as it relates to 1) the initial decision for Flint to participate in KWA atiteZX)nancially
driven decision to use the Flint River as an interim drinking water source, ibh@eatjse the
KWA commitment obligatedhe City to amulti-million dollar upgrade oits Water Treatment
Plant (WTP) it could not afford and, in paxi,manipulatebond finance rules securdinancing
forF | 1 sharéa KWA constructionosts Nowhere in this story are the interests of Flint
residents afforded prelof place. steadthe City and its residentse manipulated as means to
the predeternmed end®f others

The reaction of most thoughtful observers is thatigs just daot seem rightvhen they
studyK WA 6 s rFlont, particularly ata time offinancial distress This was the assessment of
the Flint WaterAdvisory Task Forcd-inal Report The Task Forcealled for a further
investigation of KWA by an independent outside authpsipgcifically noted the following:

i Stateandlocal officials repeatedlycharacterizedsenese€ountyandFlint
leadershipincludingF | i enmer@encynanagersasadamantn their promotion
of KWAanddesirefor independencéom DWSD.

1 Severafirms, eachwith tiesto therespectiveandeffectivelycompetingparties,
issuedconflicting studiesasto the meritof KWA. Independenteviewwas
requestedf MDEQ, anagencyill -equippedto renderjudgmentsegarding
economideasibility.

1 Contractingelatedto F | i watefpgrchase&eommitmentsandto useof the Flint
WTP on aninterim basiswereeffectedthroughactionof F | i entergency
manager§?

Sometimes, where there is smoke, there is fatategic Racism in the approval of
KWA, the decision to use the Flint River as an interim source of drinking water adedl#yed
enforcement response in light of the mounting crisis are all deeply interconn8biedly after
the Release of the Flint Water Advisory Task Fdft®l Report, he State Attorneeneral
announced a series afiminal indictments relating tdé Flint Water Crisis. The names of the
first three individuals facig criminal charges will play kerples in the KWA sagaxplored here
I Stephen BuscfDEQ), Michael Prysby(DEQ) andMichael Glasgow{ WT P Messrs. Busch
and Prysby were each chargeithvthree felony counts, including for allegedly misleading
feder al environmental officials and tampering

*® Task Force Report at §@mphasis added)The influence that KWA and Genes@euntyDrain
Commissionedeff Wrightexercisedvas undeniableTheygot exactly what they wanted from Flint it
Officials, Emergency Manageand State Officialsat DEQ and TreasuryThe more difficult question to
answer is theourceof that influence.$300 million inKWA contracts is substantial amourdf money

to control and hand out. Contractors are known to establish and maeitdionshps with politicians
through campaign contributions. Politicians, in turn, lsalpchannel contributions to otrsgpublic
officialsto expand theiown sphere of influence. WterKWA & influence is just an extreme and tragic
illustration of politics as usual or wheth#rere is something more at work is stifanswered.
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water. Mr. Prysby faces an additional felony count for authorizing the operation of the Flint

watert r eat ment plant when he allegedl " Themew it o

story begins, however, with the decision to a
A. The decision to approve Flintdés partici
There is anotbr namdn the email trailsentral to the KWA story JohnC.O6 Ma |l i a

J o h n Oiéapaofessianal engineer coordinating much of the engineering and political work
for KWA. From the beginningone senses an inappropriately close relationship betivesa
associated with KWA, officials in the City of Flint and emmy#es of DEQ.On November 11
2011, John OO0 Mal i &Shekter®mith @EQ} ®@ ma ielReMiset Yyleniva n e
Regarding KWA 0 T h e meSsesattaghed]ahreQiBdierfof DEQ] made a few
changesAny question[list 1t lee iftherctdndabtlinfiMayor was
reelectedso good news. Thanks for your hélp. Si glaha @' %8 Liéine ShekterSmith

forwarded the message Mike Prysby (DEQ) JonBloemker (DEQ) Kelly Green(DEQ), and
LauraVerona (DEQ) with copies to MarkosepiDEQ), LonnieLee (DEQ)and PatCook

(DEQ).

OnJanuary 5,201, 0 hn O eMatl i Me weetihgsand @rscapgulation of end
of the year KWA discussions with DE Liane Shekter $nith (DEQ) andKaren Teeples
concerningiUpdated Status on GCDC/ KW@\ fiSee attachedMore later as development
happens.Any question[s] letne know. Happy New year to you and staffohn O%*° The
following is a reproduction of the entire attaclredmorandum.

MEMORANDUM

TO: Liane Shekter Smith, John O'Brien, and David Jansen
FROM: John C. O'Malia, P.E.

DATE: January 3, 2012

RE KWA Status

*"Kris Maher, Three Officials Criminally Charged Over FlilVater Crisis WALL STREETJOURNAL

(April 20, 2016)(emphasis addpvailable ahttp://www.wsj.com/articles/threefficials-to-facecriminak
chargesoverflint-watercrisis1461166410

*® Governor Snyder has released batches of emails and related documents. In citing to these documents, |
will provide sufficient detail in the text for the reader to understand the context and provial&oa it

the file name and page number in the file where the document can be found. For example, the email from
John C. O6Malia can be found in the fiIi(DEQMAEDEQ110
1362/2147)brackets in original). The websitontaining the filean be foundonne of t he Gover
Press ReleaseSov. Rick Snyder releases departmental emails produced regarding Flint water crisis

(Feb. 12, 201)% available athttp://www.michigan.gov/snyder/0,4668277-57577 57658B76716-

00.html

**(DEQL2 578/2200)GCDC is the Genesee County Drain Commission headed by Jeff Wright)
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It was good to talk tgou regarding the status of KM\at the end of the year.
| am confirming our conversatioas follows.

1. Mayor Walling, the incumbent, was-edected. He is very much in favor of the
KWA project and sits as Chairman of the KWA Board.

2. The Emergency Manager [EM], Mike Brown, was appointed by Governor
Snyder. EM Brown formerly served as itim mayor of the City of FlintHe has
expressedupport for the KV project.

3. EM has given powers back to Mayor and Galto make the decision on K&V
asa precaution if the EM court challenge holds djis will enable the Mayor
andCouncil to appove the KWA agreement and not be challenged in court!

4. Expect Flint to approve KWA agreement January or February of 2012.
5. Would expect a meeting with MDEQ end of January or in February.

Will keep you posted on events as they developok forwardto working with you and
staff Happy New Year.

Smith forwarded the message and attachmellike Prysby(DEQ), JonBloemker(DEQ),
Kelly Hoffman(DEQ) and KristinaDonaldsonDEQ), with copies taleanettéNoechel (DEQ)
BethelSkinker(DEQ), Lonnie Lee (DEQ) andPatCook (DEQ)*

*1d. (exclamation mark in original). tAevery turn of the Flint sty when there is an intersection

bet ween engineering and politics involving DEQ,

He is convening meetings, setting agendas and making phone caNgeddesday, March 14, 20112e

sent another emaibi_iane Shekter SmitfDEQ)c o n ¢ e Meeting gith MDEQ March 20,21,22 or

26. 0 The message reads:
Liane-Flint wishes to meet with yoet al on any day listed abov&CDC will also be in
attendanceWe wish to discuss the option for Flint City to Btewith DWSD water?Also, if
they are allowed to blend what improvements, in the interim, until the KWA project is fully
online [say 3 years]Also, blending for 3 years and improving the Flint water plant, as a 365 day
facility, using Flint River waterand they not join KWA?Other items for sure but in substance
these are the main topics. We suggest at lish meédikg Brown [EM] and his staff to present,
GCDC in attendance and myseBuggest Mike be in attendance, Brock, Benzie and maybe
Brent aswater quality and withdrawal maybe issues in pliyhe Flint WTP is to be a 365
facility, using Flint river water, is there going to be a NPDES [withdrawal/dilution] issue at the
downstream WWTP due to WTP withdrawdFfint withdrawal rate to be 20MG max. day.
Your thoughts.| called today and left a message with your assistant regarding this mefsng.
called Mike as it appeared your number had chantfede not heard from Mikel.et me know
what is best for you and stafft appears, if Fiit does not go with KWA, that GCDC and
customers will go aloneJohn

(DEQL 3821/4581)brackets in original). Later that year, December 13, 201JonBloemker (DEQ)

sent a message to Stephahford (DEQ) Mike Prysby (DEQ) StepherBusch (DEQ)and LianeShekter
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While the timing didhot go as predictedyithin weeks of the appointment of Mike
Brown as FlinnageEmet §enO©p Mihaspezificdeeisioopoimsut | i ned
and sequence of evertat wouldultimatelylead to Fln & @articipation in KWA andhe
poisoning 6 an entireCity, with theinvolvement anadomplicity of awide range of DEQ
employeesupposedly charged with protectifd i1 public safety. TheO 6 M arhemais not
an outsider trying to lobby or influendecisions of government, but the recapitulation and
summary of outcomes and planned decisions between KWA ase # DEG*

The Flint story is complicatedFlint hadbeen buying finishedater from DWSD as a
wholesale customer since 196This water wa ready for residential use aretjuired no
additional treatmentFlint also has a Water Treatment Plant (Wt wasconstructed in 1954
and is nowused agn emergency backup system tbaild process watedirectly from the Flint
River. The WTPwasstarted only four thes a year for testingThe plant was in need of
substantial repairs and updags®&nas an emergency backup system. It would megchmore
work if it were toprocess wateon a fulltimebasis>?

Smith (DEQ)c o n ¢ e GeneseegCounty Drain CommissioKWA. 0 The message summa
another call from O6Malia covering topics from en
with KWA to the role of Treasury, to the latemtws on interest rates for bond financifEQ11
1527/2147) O6 Mal i a i sJabuarg X, 2alendirtg a mepsage no MiReysby(DEQ)
with copies to David Jansen aBtyar Brownc o n ¢ e KWA megtingi 0

Thanks Mike and you are correct Wmeeting at 1:30PM your officelohn and Dave pluslgar.

The agenda is to meet Steve, generally go over the project i.e. KWA report datedi 20085

who is in and who maybe out, current statuteims of the intake bidding, preparatioi

preliminay design by Wade Trim, projected timeline for letting more engineéesgn

contracts, projected start up of the project and financing (bonding) ugdgiertantto discuss

the current status of Flint City and DWSD as wéltobably take several haurJohn O
(DEQL 3813/4581) This meeting took place months before |
*:Nor is this an isolated incidence. There are other examples where DEQ employees seem to revel in
having inside political information. (Email fromiké Prysby (DEQ) to Richard Benzie (DEQ), RE:
Genesee County & Flint (June 13, 2012) (fAGenesee
that they will proceed with KWA with or without Flint. They also indicated that the project could be
scaled dan. As far as | am aware the county has not gone public with this ... since this could be one of
their trump cards they're not wanting to play prematurely (if they need to) depending on #texrong
alternative FDEQ28572298)ellipdesindriginald ) )We wi | | l earn | at e
involvement in KWA and the quantity of water that Flint would commit to purchase would be critical to
issues such as the diameter of pipes and the total capacity (and profitability) of the entire $(&i\ sy
%2 Officials in Flint demonstrated a strong attachment to the WTP. This fact was noted and exploited by
others.In a June 13, 2012Znessage from Richard Benzie (DEQ) to Michelle Lee with copies to Linda
Hi lls and Mi ke Pr ys bNe e(dBsE @) Bceonnzcieer nmunsge sit Folvienrt wh at
FIint to join KWA. He settles on Flintds WTP. i
resist the opportunity to operate their water treatment plant on more than a standby tothésspittgect
[ KWA] wi | DEQlo4b4R/é581)boacketg added)in behavioral economics, there is a
phenomenon known as t he f eanidatiomattevalie merétigalgt , 06 wher e
something already in their possession. This factor eaand apparently was being manipulated to make
the KWA raw water deal more attractive that it really was.
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Updating the WTP would cost a sufostial amounbf money money thalistressecCity
of Flint did not have.A July 2011study comnissioned by the City frorRowe Engineering
estimated total costf upgradesat over $61 millior?® The Decembe®013 price tag for more
limited work to make thelant operational wasomehowplaced by Rowe &25 million>* It
wasalso clear that thpre-existingdebt lurden and strapped financianditionof the City
renderectertainpastWTP repairs impossibleThe January 2013 MDE&lint Water System
WaterDistributionreportindicates that DEQ had identified necessgrgrades and repairs to
pumping stations anithatconstruction pernts wereissuedp u theséiprojects did not proceed
due to the city's current bond debt. The City was not in a positice borrow money to
improve itsexistingwater system.

This was most dramatically illustrated in May 2012, when the city turned down projects
to improve its water infrastructure, even though half of the loans would be forgiven. A May, 24
2012, messageom Rick Freemarof the City of Flint to ValorieNhite (DEQ)e x p | aTihia s : A
email is to inform you that the City of Flint has decided not pursue DWRF funding for Project
No. 731001 for Fiscal Year 2012Due to the current financial situation that exist&lint, it is
believedthat it would not be feasible to pursue the bonding necessary to complete these
projects0®> Mi ke Prysbyods reply was nat.dowretheyrais.y mpat h
.a g ai’ RichardBenzie (DEQkxplainssomedf he reasoning behind FIi
A [ He kity has declined a DWRF loan next year for distribution systgarovements even
t hough it was being proffered disadvamtagedstatud oan f
The acting city manager saieh j ust coul dnét asdebtevensfitdenlyt s t o
for half the cost of the projectle said that when your pockets are emfutsther debt is
irresponsibley®

Somehow, however, Flint officiabelieved that resources could be fodadKWA. In a
May 7, 2012letter from HowardCroft, Directoro f  F Infrastrucfuse and Developmeitd
Michael Prysby(DEQ),Cr o f t TVhe Gitly ef Flint isipleased to be a partner in[tké/A]
process andve pledge to offer our assets to supploe developmentWe appreciate your
technical suppors we develop our components of the projettor some reasguebt for tte
costlyKWA projectwas noffirresponsibled

**Rowe EngineeringANALYSIS OF THEFLINT RIVER AS A PERMANENT WATER SUPPLY FOR THECITY OF

FLINT (July 2011) (prepared for the City of FIinDpEQ2 746/3795.

** RoweProfessional Service Compar@iTy OF FLINT WATER RELIABILITY STUDY: DISTRIBUTION

SYsTEM (December 2013) at 10, available at

http:/www.michigan.gov/documents/snyder/Rowe 2013 Reliablity Study compressed 515343 7.pdf
*°(DEQ2 504/3795)

5 (DEQ1 3659/4581)

*"|d. (ellipses in original).

*® (DEQL1 4042/4581)

% (DEQL2 856/2299)brackets in original)
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In 2012, Flint was considering three options for its future supply of dignkiater. First,
continueto sourcdreated water from DWS[&s it had done since 1967. Second, reduce
purchases from DWSD and supplement the difference by blending DWSD treated water with
water drawn from the Flint River and treatedatpgraded FIinWTP. Third, switch from
treatedDWSD waterand purchase raw (untreated) water from the recently formed KWA and
treat the ravkKWA water atan upgradedlint WTP. The KWA pipeline that wouldransport the
raw waterto Flintdid not existin 2012and was othing more than a stack biueprintsat the
time of thesediscussions

In 2009 KWA receiveda permit to pump an incredib8 MGD from LakeHuron and
transmit it though get to be constructepipelinethat would rurparallel to that of DWSDThe
initial granting of the KVA permit was not uncontroversialayne State University Law School
ProfessoNick Schroeck wrotei The economi ¢ assumptions behind and
impacts of the proposed Genesee withdrawal render the proposal flawed, at best, and a cynical ploy, at
wor st . We dondét need Daroitthmdithe eest af theregioe We sheuldgeek b et w
to improve upon the efficiency and conservation measures of the water delivery system that we already
have rather than spending vast sums of pelffbl ic dol
broadallianceof environmental groups opposed granting the KWA pethit

The pimary beneficiaries of raw water are agricultural and some manufacturing
processesThe largest political entith KWAG service areavith the least to gain from raw
water wasarguablythe City of Flint. Yet, Flint wassaid to beessential to theiability of the
KWA vision and Flint was supposed to pay 30% ofelkpectedcoss. No one asked what
should have been obvious questions. How would the financially distressed city under
Emergency Management pay for$85 million share of theonservativelyestimateds285
millonpr oj ect ? Given all of Flintds iefontheli at e n
Emergency Manager tadress?Whose agenda was the KWA project really serving?

Regardless of the answer to these questions, the Janu@}230d M aNema
reported that the KWA project wassentialya done deal in Flint. Mr .
up again in @ecember 13, 2012mailrevealingadditionalbehind the scenes conversations
between KWA and DEQ Staff. J&loemker (DEQYepots the contents of phone conversation
he had earl i er t ¢toaesportieng® his cotleagued Sthphdshfad i n
(DEQ), Mik Prysby (DEQ)nd StepheBusch (DEQ)with a copy to Lian&hekter Smith

®Nick SchroeckGenesee Countyods proposed Lake Huron water
resources and undermine regional cooperatiBREAT LAKES LAW (July 16, 2009), available at
http://www.greatlakeslaw.org/blog/2009/07/geneseentysproposedake-huran-waterwithdrawat
would-drainpublicresourcesandundermineregi.html

® Letter fromAlliance for the Great Lagsi National Wildlife Federatioii Michigan Environmental

Councili Tip of the Mitt Watershed Coundil The Ohio Environmental CoundgilGreat Lakes

Environmental Law CentérIndiana Wildlife FederatiotoMr. Brant O. FisheMWater Withdrawal and
Contamination Investigation UniDrinking Water and Environmental Health Sectidvater Bureau,

MDEQ (July 15, 2009)available ahttp://www.greatlakeslaw.org/files/genessaml-comments.pdf

17


http://www.greatlakeslaw.org/blog/2009/07/genesee-countys-proposed-lake-huron-water-withdrawal-would-drain-public-resources-and-undermine-regi.html
http://www.greatlakeslaw.org/blog/2009/07/genesee-countys-proposed-lake-huron-water-withdrawal-would-drain-public-resources-and-undermine-regi.html
http://www.greatlakeslaw.org/files/genessee-final-comments.pdf

(DEQ)c o n c e iGenesegyColinty Drain Commigni KWA. d@iThe city of Flint has
provisionally accepted the offer to join the KWAhe city's approval is subject to the
subsequerdpproval by the Department of Treasufijhe state's approval (or possible hearings
leading to the approval) is expedia January.There may be some opposition by DWSD about
Flint participating in the project?

In theory, br the Emergency Manager and for Treasdecision makings supposed to
be aboutheeconomicsnot politics Treasury commissioned thegineeing firm of Tucker,
Young,JacksonTul TYJT) to assess Flinto%¥ TWhgaea opti on
preliminary assessment o$ findings in a presentation on DecemBér 2012. Théebruary
2013final report was critical of many of the dassumptions underlying the KWA proposal and
warned of potential cost overruas high a$85 million, with Flint hdding the bag for 30% of
any additional expensgsotentiallyas much a$25 million®* After weighting all options, TYJT
concluded that # option ofstaying with DWSD and blending DWSD water with water drawn
from Flint Riverwas the cheapest alternativ€he Report suggested tlaatngwo fourth Imlay
City option of building a parallel DWSD pipeline that could function as a backup supgikyng
the Flint WTP unnecessanyhile spreading the capital costs through the entire DWSD rate base
might be the cheapest option of all.

Apparently, his was not the answer thtae Emergency Manger and oth@/NA backers
in Flint wantedto hear It isworth recalling thénow the Task Force Report described KWA
backers, including the Emergency Managefiagamantin their KWA support® Soon after
TYJTOs De c e megative d&sessmehil) Kuitz commissioned a countgiudyto
undermine the TYT analysisnot by a new independent entity, butfdgweEngineeringd® The
Task Forcealso noted theotential conflicts of interest of thengineerindirms called upon to
assess the feasibility of KW¥. Not surprisingly, the Rowe analysis was favoeatol the KWA
proposal. The resuing duel of alleged experts resulted isubstantiamuddying of the
technicalwaters

At this point, Emergency Manager Kurtz started to strategically remove options from the
table. A February 15, 2018)emoi Upd &t edt Wat er System Status A
by Eric Cline (Treasury) reports the results of a January 10, B8&ting with Emergency

°2(DEQ11 1527/2147).

® Tucker, Young, Jackson TulliTY OF FLINT WATER SUPPLY ASSESSMENT(February 2013) (Submittal
to State of Michigan, Department of Treasutyh e r e i na fepear tAioT)YJ T R

*1d. at 15.

® Task Force Report at 59.

% Cover letter from James E. Redding, Vice President Engineering of Rowe Professional Service
Company to Emergency Manager Edward Kurtz (January 7, 2013) (attaching ¢og@yiel of TYJT
December 21, 201Rresentation City of Flint Water Supply Assessniemgpared by Rowe Professional
Services CompanyDEQ2 873/3795)

 Task Force Report at 59.
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Manager KurtZ® TYJT has costed out a number of alternatives, many of them demonstrably
cheaper than KWA. At the migeg, Kurtz eliminated all of the cheaper options from
consideratioi WTP employing the Flint River (which was the cheapest), all of the options
blending DWSD water with treated Flint River water, and the DWSD Imlay City optoany

of which hadpreviowsly been proposed and advocated by himself or his predecessor. After
removing all the cheaper options, KWA was determined to be the cheapest.

At this juncture a page from the origin@® 6 M agdlaybaokcomes back into playPoints
1 and 2 of thdanuarymemo stressed the pegisting support of ta Mayor and Emergency
Manager fothe KWA pipeline. PoinB envisioned a strategic role fitre Flint City Council:
AEM has given powers back to Mayor and @auto make the decision on KiVasa precaution
if the EM court challenge holds ufhis will enable the Mayor andouncil to approve the
KWA agreement and not be challenged in cafi#tOn March 25, 2013, the City Council was
indeedasked to approve the KWA option

From viewingthe video tape ohe CityCouncil vote on the KWAIt is clear that council
members were not provided with all the information needed to make an informed d&cBamn.
example Council was noformally provided withcopies otthe TYJT Report that was criticaf
KWA. OneCouncl member learned about the Repiooim the media and traekiit down on
his own. The public expressedisstantialanger over high ater bills without a clear
differentiatonb et ween DWSDO6s role in providing Flint
the City of Flintdéos role in setting retail rat
doubled, but public anger waftenbeing misdirected at DWSD and not the Emergency
Managersand used in support of the KWA propasal

Tellingly, there was @ discussiorby Councilof how the distressed city would finance
the multimillion dollar project, nor amppreciatioron how existing city debt limits had
prevented basic repairs and updates to the WTP in thelpake end, the Council voted to join
KWA on a #1 vote, but amendetie proposal to contract fonly 16MGD and not thee8 MGD
originally proposedy the Emergency Manage€Council anticipated thanyfuture shortfalls
could comebe made up for bglending water from the Flint River or pim&sing, at cost,
additionalexcess water from KWA.

Council made the decision to contract for only 16 MGD to savdisieesseity
money. The volume reduction could save the City some $2 million a year in charges.

% (Treasury705/7871) Emails and documents from the Treastiiydre contained in a differerglease

of documents. Press Relea§&»ov. Rick Snyder releases additional batches of departmental emails and
documents regarding Flint water crigidune 21, 2016 available at
http://www.michigan.gov/snyder/0,4668277-57577_5765%887125-,00.html

% (DEQ12 578/2200)exclamation point in original).

Flint City Council Meeting (Mrch 25, 2013), available at
https://www.youtube.com/watch?v=U3gbZ8hZ_KI&index=8&list=PLomd5N8tY10N8aYUcg]
LtasIW-4vR.
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Significantly, however f Flint reduced its purchases from 18 MGD to 16 MGD, it woidger
a reengineering of the entikd&VA pipelineto usea smaller diameter pip€elhis, in turn,would
reduce the overall capacity of the pipelito the detriment of KWAupporters The smaller
diamete pipe, howeverwould alsoreducetotal construction costsyith 30% of thesesaving
redourding thebenefit of Flint.

The video of the Counlcdeliberation also demonstrdteome confusion, sugpon and
consternation on theapt of Council as to why oriis one issues, amongst all issues, the
democratically disempowered Council was being asked to make a dedisooe. believes the
006 Ma |l i atheMcgynCoyncivoteon KWA was astrategic ployith no legal effectinless
the Emergency Manager law waedd invalid. As such, the Council vote was not an exercise of
democracy, but amsurance policy for KWA.

To illustratethe meaninglessness of tGeuncilvote Emergency Manage€urtz
proceeded to contraatith KWA not at theCouncil approved quantityf 16 MGD, but with
Kurtods own or 18JMGD.a Looking after the bedt interdsts of KWA, the
diameter of the pipe would not be reduced,utr t z 6 s d e c i shighencostetodhe d ens
City of Flintin the short and the long run

In truth, thefinal decision was not the Emergency Man@géo make. The final decision
belonged talreasuryand Treasury aloneAfter Kurtz recommended the KWA optiofiteasurer
Andy Dillon instructed DWSD to submifinal counter offer On April 15, 2013DWSD sent a
detailed proposal with several options. Kurtz rejected the, aff@ost upon receiptAt this
point, Treasury exhibited very little leadership and made few efforts to cofudtioer
authoritativeor independendssessnrds of the competingproposals.Iinstead,Treasury turned to
DEQ for advice, but as t heanbgesckiledquppedtererder p or t
judgments regarding economic feasibilify. Tellingly, these are the same DEQ officials that
accordi ng t omotwee trdatihdtiel KWA prdjeet as a done deal as early as 2012.
The decisiorwas supposed to be about economics and not politics, but it was muchbuote
politics than economics.

This fact was not lost on the participants.an April 14, 2013 ewil from William Creal
(DEQ)to DirectorDanWyant (DEQ) Cr e a l r Sue McCarmiak digcussed thigiwith
me Friday before our wastewater meeti&ine is not happy but intendsrtake an offer that
should keep Flinand Genessee county in the DWStem but she recognizes that politiesll
probably not make this happéfi. Abdicating his responsibility as the ultimate decision maker,
Treasurer Dillion wasotlooking for the most defensible econierproposal for Flint residents

" Edward L. Kurtz, Resolution to Purchase Capacity from Karegnondi Water Authority, City of flint
Office of the Emergency Meeger (March, 29, 2013) (page 1352¥4), available at
http://somcsprod2govm001.usgovcloudapp.net/files/snyder%20emails.pdf

"2 Flint Water Advisory Task Force at 59

" (DEQ11 2124/2147)
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In an April 15,2013 email to DanWyant, Dillion stated thahis concerrnowwas only making
suret hat FIl i nt E meeaxgeeed cejpctidvl & madg ie goddsfaiffi

DWSD made a fairly dramatic counter offén an April 16, 2013 email to Andy n

and others, Jifrausones u mmar i z es t h leolkdd W proposalfsaves : A
Flint./Genessee essentially 50% TODAY and 20% when compared to KWA over 30 Ijears.

the decision is about economics or endYyineerin
Foll owing this email thread within Treasury a
indeed reject the DWSD offer, almost out of hand. An April 17, 2013, emailtirem

Governor 0s DemisMuthmoré (GGMY aof fDi | | &a,if thetlaat DWSD i
proposal saves so much money, why are we moving ahead with KM&ke it that Flint

doesn't trust them and is just fed up@es Kurtz have his head on straight hére? Di | | on

responded t Hhatissha$64 000 questioDEQis firm that KWA is better.Are
they an honest brokey”?

On April 24, Mr, Dillon received an email from TYJT Presid&#orge Karmassessing
DSWDs8ubsequent i nal , f i nal We bave revieatl DWSD final oféer to f
Flint/Genesee Countyf épril 24, 2013 and find it responsive to Flintsncerns and their water
demand requiremenéd’ Among other considerationtie DWSD optiorwas attractivébecause
it provided Flint a workable alternative to obtain financing that the distressed Cilg fircd
difficult to obtain elsewherefiSince Flint is unable to coesffectively bond capital, the cost of
financingoul d be easi |y "oTwiceréjestiagithe@YJY anshsi®he tad
contracted forDillon ultimately accepted the recommendatof Emergency Managé&urtz.

No one explained how Flint would finance the KWA option.

It is difficult to excuse Tr eagdgmgnins f ai | u
this matter. About the only redeeming feature of the Emergency Managesém potential for
the State to step in and mitigate the negative effects ofagianal and interegional conflics.
This factor was noted in theebruary 2013 YJ T R eKWA supply optidn appears to run
counter to the Tr etaAssistangddogranC(BomerytEVIP GranglhisGr a n
program has been put in place to allow for communitiemitsolidate their services and save
money. Two existing customers of DWSD (Flint and Genesee Countygeparating to from
anothewater systenis in contradiction to the prograéi’

Much of the public blame for the Flint Water Crisis has rested on DEQ, but Treasury is
equally blameworthy. The Emergency Management law established a draconian regime,

74 (DEQL1 2126/2147)
®(Treasury 421/7971)
® (Treasury 420/7971)
7" (DEQL2 8/2299)
d.

®TYJT Report at 20
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eliminating the normal checks and balancedeshocratic processes. The only system of
accountabity over the Emergency Management systested withthe Governor and the
Department of TreasuryAt the time the KWA aproval was madeélreasury was overseeing
Emergency Managers in both Flint and Detroit, yet Treasury failed to actively reconcile the
conflict andacquiescedh a decisiorby the Flint Emergency Manag#at inflicted substardl
economic damage to Detra@ihd set Flint up foa public lealth, economic and environmental
disaster Treasury was the ultimatiecisionmaker and Treasury cannot escafienate
responsibility for theerisis

The decision of Flint to participate in KWA wasblicly announced on May1, 2013.
Constuction on theKWA pipeline began on June 1, 2013.

B. FIintdés financing of KWA and the wuse

In all the assessments of the alleged cost effectiveness of, kM&AmMportant issueent
almost entirely unaddressed. Huwwas the financiallydistresseatity of Flint going to payor
this major $85million projec? We know that debt limits prevented past repairs and upgrades to
the WTP. We also know that in dune 25, 2012, email from Mikerysby(DEQ)to Ben Hall
(DEQ) providing a briefing in prepation for Director Wyahsdvisit to the Flint WTP, Prysby
writes Thié city is very aware of the need to commit to a new source of drinking water;
however, given their current financiituation, it does not appr that the city camove forward
towards establishing any binding commitmedits We know that the comparatively greater
ability of DWSD toobtain financingor projects was a factor making some of the DWSD
alternatives more attractivéVe also know thah addition to paing $85million for the KWA
pipeline, Flint independentlyad topay to upgrade its WTP and to maintain and repair an aging
water infrastructurgtself a multimillion dollar obligation It seems incredible that the project
pushed g two EMs and approvelly the Departmerdf Treasury did not require teeissues to
be resoled beforeK WA approval was given.

1. The decision to use the Flint River

Surprisingly, there is yet no clear answer to the questiowsiomade thelecisionto use
the Flint River ashe interim source of drinking water whenthe decisiorwas made.In
reconstructing eventdye first thing to make cleas that the DWSD April 17, 201®neyear
termination notice plays negitimaterole in the story The letteihad no implicatioaforF | i nt 6 s
ability to acces©WSD water on April 18, 2014and everybody knew itClaims to the contrary
arecompletelypretextual.In a June 26, 201 ®tter to Roger Fraser (Treasurifoward D
Croft, Directoro f  F Infrastrucfuse and Devepmeniw r o tIrerecent yéars outO year
contract to purchase treated drinking water from the Detroit Water and Bepartment
[DWSD] has expired but Flint continues to purchase water from DWSD without a signed

% (DEQL2 518/ 2299)
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contract or agreementd Similarly, Genesee County continued to receive water from DWSD in
May 2014, even though théailed to negotiate a contracthe decision to use the Flint River
for drinking water bares no direct relationship to the conduct of DWSD.

Instead, lhe decision to use thHdint River and the questiaof how to finance necessary
improvements to the WTP were drivenfinancial concerns, implicatintpe frame of structural
racism and fiscal austerity.ong before the KWA proposal was at center stage, Emergency
Manages werelooking at the Flint Rivefor drinking water simply to save moneyhe
preliminary draft of the very firdiFlint Deficit Elimination Action Plan prepared by Michael
Brown anddated February 13, 201&ates:iConsideration is being given to utilizitige Flint
River and Flintds water treatment plant as a
Preliminary indications are that this alternative may cgstificantly less than the netl®
million spent annually by the City on water puask. If so, this would allow for funds to
upgrade the plant, provide funds to enable a concentrated effort on reducing water leakage, and
make debt service payments on the Financial Stabilization BShdzis is the cruebconomic
reasoning ofiscal atsterity. This analysisbecame the predicate for considering the 100% Flint
Ri ver opti on and watératernatvesidiscussed éabidn 2012ihoweged
use of the Flint River for drinking water was rejected because of safety cofiterns.

June 2013 was a pivotal mont8ignificantly,after Kurtzstrategicallytook the100%
Flint River option andhe varioudblending alternatives off the table for consideration at the
January 10, 2013neeting to tilt the scales in favor of KWA, he wasting Detroit Emergency
Manager Kevin Orr on June 7, 2Q38oposingnewii bl endi ngo o pfarthens f or D
interim construction periotbr theKWA pipeline®* On June 19, 2013, Kurtz semtetterto
EdwardKoryznoat the Stat®©ffice of Fiscal Responility providing Treasury an update on his
pl ans f or t DuetoEontiactual reRiionsavith.the DWSD, Flint is investigating the
possibility of placing the Flint Water Plant (FWP) into operation using the Flint River as a

8 (Treasury 82/7971) Efforts to suggest that Flint officials (in reality Treasury offgisuch as the

various Emergency Managers) did not ustend this only speaks to tbendescensiothose actors hold

for the residents of Flint. An example can be found in Bkaoifeld s ( DEQ) J aJyemaltoy 28, 2
Terry A. Stanton(Treasury), Sar&/urfel (GOV), DavidMurray (GOV), KenSilfven (GOV) DanWyant

(DEQ) and MaggidDatema (DEQE s t a b | DE® Hlint Bagkgiunder/talking pointso Folloviing

the formal approval of Flint into the KWA, DWSD sent Flint a letter saying their contract wabyher

terminated (early 2013)According to our folks, Genesee County has been using DWSD water without a
contract since May 20148ut Flint took the letter to imply a water cutoff, and promptly turned to DEQ

with a proposal to use the Flint River (theistbric backup systemy. ( Tr easury 4509/ 7971)
8 (Treasuryl 43/7971)

®BCurtGuyettetEx cl usi ve: Gov. Rick Snyderds Men Originall
emergency manager said no to using the river in 2012 after speaking to environregualaiars. An ex

FI int of fici al sai d t he g,0rEPALN BEASH (Januardy P4l 20E6), r e ver s e
available ahttp://www.thedailybeast.com/articles/2016/01/24/exclusjgerick-snyders-men
originally-rejectedusingflint -s-toxic-river.html.

8 (Treasuryl058/7071)
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primary drinking wagr source for approximately two years and then converting to KWA
delivered lake water when availalsfé. On June 26, Kurtz entered into a sole source contract
with Lockwood,Andrews andNewma n ( L AN) f f placingtiseslintsWaterPlae i n
into opeation using the Hiit River as a primary drinkingater source for approximately two

years and then conveningKWA delivered hke water %8

The June 30, 2018City of Flint Financial and Operating PlairY 2013- Third
Updateo suggests, that despsebstantiatonsideration being given to the river, other options
were still being explorediiThe City is currently exploring its options for water service between
May 2014 and the full operation of the KWA pipelindigh consideration is being given to
utilizing the Flint River, and/or blending River and DWSD wat€he City of Flint is also
considering contracting with DWSD to be the bagkwater source for the Citj’

A January 13, 201%locument prepared by the Flint Department of Public Worlls an
addressed to City of Flint ResiderbncerningiWater Questiorsreports the contents of a
critical meetingon theissue On June 29th, 2013, following many preliminary discussions on
how the City would fi the interim gap, a formal, ladlay meetingvas held at the Flint Water
Plant with all interested parties including City of Flint Officials (COF), representatives from the
Genesee County Drain Commissioners Office (GCDC), the Michigan Department of
Environmental Quality (DEQ), and the design engiadé®m the previous plant upgrade
Lockwood, Andrews, and Neman(LAN). 6°®

It is worth reproducing at length what was discussed at that meeting:

The purpose and agenda of the meeting was to determine the feasibility of the following
items:

1. Using the Rht River as a Water Source

2. The ability to perform the necessary upgrades to the Treatment Plant
3. The ability to perform quality control

4. The ability for Flint to provide water to Genesee County

5. The ability to meet an April/May 2014 timeline

6. Development of a cost analysis

% (Treasury 1064071)
% (Treasury 5556071)
8 (Treasury 7024/7971)
8 (Treasuryd404/797).
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The conversation was guided with focus on the engineering, regulatory, and quality
aspects of each item listed. The resulting determinations were made.

1. Yes, the Flint River would be more difficult to treat but is viabla asurce.

2. Yes, it was possible to engineer and construct the upgrades needed for the treatment
process.

3. Yes, with support from LAN engineering which works with several water systems
around the state, quality control could be addressed.

4. No, the Flnt treatment plant would not have the capacity needed to treat and distribute
sufficient water to meet the documented needs of Flint and Genesee County.

5. Possible, it was determined that many obstacles needed to be overcome but completion
by the April/May 2014 target was reachable.

6. Next steps from the meeting were for LAN to present the City with a proposal that
would include engineering, procurement, and construction needs for the project along
with cost estimates.

As a result of extensive evaluati@hscussions with the professional engineers, and
consulting the state regulatotise Department of Public Works along with the Finance
Department recommended utilizing the Flint River as a temporary water source while
waiting for the KWA to come onlin€he plan to accomplish this was accompanied with a
construction timeline, a needs analysis for resources, and an FY 14 spending plan to
complete the proje&f.

In the end, these decisions were being made in the shadow of the legacy of structural racism and
the dictates of fiscal austerity. In truthe financially distressed cityad few alternativ& given
the need to make a muittiillion dollar investment in the WT,Rs part of its KWA commitment.

At this very critical point, the game of Emergency Maea musical chairs continues.
Kurtz resgned and ended his term in June 2013. Michael Brown was back as Emergency
Manager in July 2013. Brown was gone in October 2013, and Darnell Earley was Emergency
Manager in November 2013.

On November 14, 2@l Fliint Financial Director Jerry Ambrose ser@wEmergency
Manager Darnell Earley a memorandontlining the justification for #ichange ordérto the
LAN contract. The earlier LAN work was nosescribedas a feasibility study that h&ound
useofthe FlinRi ver feasi bl e, buto°doex@anafion spropided asr y b as
to why the river wasafe at all, qgrif safe,not safe on a permanent basis or only safgon a

8 (T1 4404/797) (emphasis added)
% (Treasury 1308971).
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temporarybasisThe change order woul @praposdl forconductieg L AN t
final design work, construction engineering, and necessary regulatory submittals associated with

the expansion of the Water Treatment Plant. No per mits had yet been ¢
r e p o We lsave beeii working with MDEQ to besased that the course of action being

pursued is consistent with their expectationtst recently (this morning), we met with MDEQ
representatives and reviewed the proposed course of atibite formal approval cannot be

given until detailed workingrawings are presented, the representatives indicated their

conceptual approval’’ In November, however, the clock was tickiiagt A separatenemo

supporting a separate contract fi@tectrical Distribution Upgrade for the Water Treatment

Planb n dat@ascomplishing that within the April 17, 2014 deadline will require expediting

the upgrades necessary for the WTP to receive raw wat&ach of these contracts that

exceeded $50,006dependentiyhad tobe approved by Treasury.

Even as investmentsane being made in upgrading the WTP, there stilpublic
ambiguity about t he Emerforasmngthe RMeasthegsaurcéad t r u e
interim drinking water. Similar upgradasthe WTPwould be needed to treat raw water
whether that wizr would come from the Flint River or the KWAn July 2013, at the same time
internal documents were suggestinignal commitment to the Flint River, officials were making
conflicting public statements.

fiThe engineering work they're looking at inve$vpotentially usindie river on a
cont i nuisaid)StebesBsiSchs g district supervisor with the MichiDeparment
of Envi r on melthinkatls yeCobe detetrmyned if théy would use (thatFl
River) as a primary source. o0

City Spokesman Jason Lorenz said Flint would like to work out an agreement with
Detroit to provide water for Flint until KWA's pipeline is builVe still believe that
going with Detroit for the next two years (while the KWA pipeline is built) is the best
option," sail Flint Spokesman Jason Lorenz "We already hadatkerthese upgrades
ahead of KWAS™

As late as Janua®014 City Council President Scott Kincaid was sayjpiplicly that no
definitive deci &nluly,rciybficdls daid thay stilinveedrgng to figure out
whether they would renegotiate a temporary deal with Detroit while the KWA pipeline was built.
Kincaid said a decision about where the city will get its water during the KWA construction

*d.

% (Treasury 1306971).

* Dominic AdamsFlint to spend $171,000 for engineering to treat Flint River water while KWA pipeline
is built, MLIVE (July 08, 2013), availablat
http://www.mlive.com/news/flint/index.ssf/2013/07/flint_to_spend_171000_for_engi.html
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hasn't been finalizetP* We also know thategotiations with DWSD over continued use of
treated water continued until March 20%4.

Some conclusions can be drawrhe documents reveal thairsideration of the use of
the Flint River for drinking water had nothing to do with public safety, but fiad/thing to do
with savingmoney. Treasury and the Emergency Managers had committed the City to the KWA
project, which requiredulti-million dollar improvemendin the WTR without providing the
meango financethat investmentThe City had been unabto raise capital in the past for
necessary expenditures. How would it get the money to pay the millions needed to prepare the
WTP for the KWA project?About the only available source of financing was $#1.2 million
being paid to DWSDor treated water Thisstack of monewas a substantial temptation, but a
temptation based in desperation and rooted 1in
municipal distresghe fiscal austerity politics wrought by Emergency Manageraedithe
strategt decisionfoisted upon it to participate in KWA

2. FIlintdés financing the $85 million fo

If Flint could not raise the necessary fund to miaésicimprovements in the WTP, how
was it going to finance the $85 million needed to pay fahtre of the KWA pipeline
construction?With the Stateapprovalof F I i nt 6 s p ar t atentigneetatedbtarned n K WA |
to how tre City of Flint would finance its obligationronically, many of these overtures were
made to DEQ and not Treasur@n July 19, 2013Bradley CommentVice President of
Government Affairgor Kindsvatter, Ddlng & Associates, Ing.a firm that promotes itself as
Michigan's Premier Association Management and Lobbying ProfessienadsedDEQ to try
and set up aappoinment with Director Wyah : | am Hoping that we can meet with Director
and the person thawersees the DWRF regarding the KWA waterline projéety chance we
can get a meeting in the near fut&?

On September 4, 2018ttorney and lobbyistlanny Lerine sentan email with a
ischeedquueestro t o s eet DREcRJoEON &nd ltwould liR&/to aigit with
Director Dan to talk about Karegnondi Water Authority and some receetings we have been
in with Genesee County Drain Commissioner Yeffght concerning funding options since the
County pulled back on its intended bond offeriddged 30 minutes or whatever you can offer.
It will only be Rick and | and we simply want to update Dan and sound out a thiS(gFtere
is no indicatiorastovnh at t he fAt houghto was.

* Dominic AdamsFlint spends $4 million on water plant in tasight monthsML IVE (January 4, 2014),
available ahttp://www.mlive.com/news/flint/index.ssf/2014/01/flint_spends 4 million_on_wate.html

% Letter fran Darnell Earley, Flint EM, to SudcCormick, DWSD (March 7, 2014), available at
http://mediad.publicbroadcasting.net/p/hgan/files/201512/earlely letter.pdf? ga=1.224901786.10362
07224.1446746452

% (DEQ12 718/2299)

9 (DEQL1 1651/2147)
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As the message circulated within DEQ, it engendered some comme@ta§eptember
18, 2013, StepheBusch (DEQ)kent a message to a number of DEQ colleagues explaining that
fiThe Director asked me about this about a week and ad@ifiuring our drive to Monroe, and |
briefly discussed it witiDave Jansen at the AWWA Section Meeting last weekDave
indicated that he previously had discussions about DWR#ing with Jeff Wright, indicating to
him that it is not a viable optip particularly given the time constraints tamstructiord™®
Kelly Hoffman (DEQ)replied to StepheBusch (DEQ) | did have a meeting about a year or so
ago with the Director and Jeff Wright, and | believe Liane regarding KWAwarding. Jeff
Wright does understand that DWRF is not an option for the intake and pipeline consttittion.

There would be no simple easy resolution to the questiohhow Flint would pay for
its participation in KWA. The challengeas obvious. Flint was in financial thessand was
constrained by law in terms of the amount of debbuld hold. The clearest extant explanation
of the problem can be found invéarch 18 2014 email fromthenMiller Canfield attorney Dan
Massaron to Gerald Ambrose with copiektaergeng ManageDarnell Earéy and others.
Massaron explainsi As you know, the City of Flint has |
property values and statevenuesharing. These declines have dramatically reduced its debt
capacity under the Home Rule LAct.0' However, there is a loophoie the form ofan
Administrative Consent Order (ACO) A | ] projectlseon&tdvdmplyith an ACO,

the debt associated with the proje®t would no

The problemas of March18, and the reason for the email, was thatdesiredACO had
not been finalized and tfe@ministratived e | ay was | e o p ar dgozoithe gondK WA G s
market Calling the ACO a fconthhifitwieor apmed e ceomtt i
with the tr ans ac?iToeiswouldiptth stop to tHeAMAeonsAtCrOou ®t i o n . f
there is much more ofdelay, the KWA will have expealed its nitial resources and be forced to
stop construction and the project will be delayed for at least@ms&truction cycle. Assuming
the ratings come in as planned, the ity need

That same day, Ambrose forwarded Massaronbo
and Edward Koryzno (Treasury), with copieDarnell Earley and Richard Cline (Treasury).
AfWe greatly appreciate the call made after ou
pending ACO. It has moved along, but still in process. Any additional assistance you can give
would be greatly appreciatedsyou can see fromDav Massar ondés email, for
the ACO is required in o%daMardh @ 2014hWorkibamn d s a |

% (DEQL2 538/2299)

% (DEQL1 1934/2147)
1% (Treasury 2613/7971)
101 Id

102 Id

103 Id

1% (Treasury 2617971)
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instructed a colleague to fige to'®aThecA&OWasi nt o t h
signed ad finalizedthe next dayn March 20, 2014.

This was not a typical ACOWhile it seems like Treasury was playingey role in
helping obtain KWA financing, Treasury had no jurisdiction to initiate an ACChioFlint
WTP. That was the job of the OE Flint-KWA startedfishing for an ACO at DEQs early as
December 2013Nicole Zacharda (DEQ) sent an email to William Creal (DB@Pecember
19, 2013reporting the contents of a call the previous day fidichael Robinson, a Waen
Norcross attornewho handledenvironmental issues for the City of FlirfiYesterday | received
acall fromMikeRobi nson . . C.h asreaecktienrgi zweh aats lab do sweet he
ease the Cityods ability to acce&gefromblaked fi ndin
Hu r d° This was not the first time DEQ had been approachetiish s s tMe Robinsfin
and Dept. of Treasury officials have already been communicating with [Bieseh]about an
Order of some sort in I6fght of Flintdéds financ

Rather than using an ACO as a tool to fix an existing regulatory viol&iiomKWA -
TreasuryDEQ started searching for a regulatory violatiojustify an ACQ in orderto
bootstrap financing for the KWAvhich was completely unrelated to thederying regulatory
violation justifying the ACQ After ping-ponging around different DEQ departments, the
fiviolationo ultimatelysettled upon waa relatively minor anthexpensive problem with a
lagoonat theFlint WTP's lime sludge facility The key fordetermining the scope of potential
bond financinghatFlint could seelpursuant to the ACQyhile circumventing its statenposed
debt limit wasthel anguage defining the AStatement of Pl

Flint environmental attorney Mike Robinson reemergebénstory. OrFebruaryl0,
2014 he sends anemailtoeS e Busch ( DEQ) 0 Stevec ehecked with thé A C O
Citydébs bond counsel, here is the Language tha
City can move'Thelanpmadeonhehbend | awyerThe want e
Respondent plans to use the Flint River as a temporary source of untreated water supply until
KWA water is available.The Respondent must undertake the KWA public improvement project
or other public impreement projects to continue to use the Flint River, such as additional water
treatment plant public improvements, source water protection public improvements and public
improvements to obtain baelp water supply, in order to comply with Act 389° This last
critical sentence was included almost verbatim in the final ACO.

If there was a point of no return in the tangled process leading to the use of the Flint
River as the interim source of drinking water, this wagfie use of al\CO predicated on

105 Id

196 (DEQL 3666/4591)

107 Id

1% (DEQB 4057/4719)emphasis in original).
109 Id.
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probdems with the WTP in order to finance the KWA pipeline effectively obligidtedCityto

use the Flint River as theterim source of drinking wateduring KWA construction This legal
commitment wastrategicallydriven by the need to manipulate ruleygming the bond market,

not considerations gbublic safety. The Emergency ManageisWA, DEQ and Treasury were

all intimately involved. There would be no turning bacEarlier that monthwhile theACO and

bond cktails were being worked olEmergencyManager Darnell Eagl sent a letter to DWSD

head Sue McCormick rejecting a number of DWSD offers to continue to sell Flint water after the
April 17, 2014, termination of there-existingarrangement'® The die was cast.

The finalACO includes druly Orwellianrewr i t e o &ter Ristoryn Acéosdingito
the ACO,rather than Flint Emergency Managers and Treasury opting for KWA and rejecting
numerous longerm DWSD proposals (leading to the one year contractual DWSD notice of
termination), the ACO blams DWSDG6s not i cthereadon Rlirgwamicadétot i on as
opt for KWA (and ultimately rely on the Flint River as a source of drinking wafer] h e
Respondent has chosen to use the WTP to supply water to its customers and discontinue using
the Detoit Water andSewerag®epartment (DWSDafter receiving a notice of termination of
services from DWSD. In order for the Respondent to continue to use of the WTP, Respondent
must undertake the KWA™ublic improvement pro

The language and logid the ACOwasultimately embedded in the documents
underwritingF | i Imohd@irancingfor KWA construction. The Official Statement of the
Karegnondi Water Authority Counties of Genesee, Lapeer and Sanilac Stéitdhigfan
$220,500,000, Wat Supply Bond (Karegnondi Water Pipeline) Series 20lidéorporates the
same false narrative as the ACO.

On April 17, 2013, DWSD notified Flint that it was terminating its contract with Flint for
the supply of water in one (1) year as required by the contfach esult, no later than

April 17, 2014, Flint intends to begin withdrawing water from the Flint River, treat the
water in its water treatment plant and then make such treated water available to the
customers of the Flint System until th@&VA] System is comglted and operational.

After the notification from DWSD, Flint sought another source of water and determined
to use its water treatment plant to provide water to its custortrecsder to do so it
negotiated an administrative consent order with MDEQphkanitted the temporary use

of the FIlint RieACOrequireshFent téekhi@uodertake a public
improvement project to connect to the System or undertake other public improvements to

119) etter from Darnell Earley, Flint EM, to Sue McCormick, DWSD (March 7, 2014).
http://mediad.publicbroadcasting.net/p/michigan/files/201512/earlely letter.pdf?_ga=1.224901786.10362
07224.1446746452

"'Michigan Department of Environmental Quality, Office of Waste Management and Radiological
Protection, In the Matter of thedministrative Proceeding against City of Flint, doing business at 5200
Bray Road, Genesee Township, Genesee County, Michigan (March 20, 2014) (OWMRP Order No. 115
01-14) (hereinafteAACQOQ).
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continue to use the Flint Rivein order to comply wh the ACO, Flint has determined
that connecting to thliKWA] System is the most cost effective means to obtain untreated
water and to comply with the AC®?

Ironically, the very same documemeports facts relating to Genesee County tbatradictthe
claim that the lack o& contract wittDWSD somehow forced Flint to use the River.

In January, 2014, the County Agency entered into contract negotiations with DWSD to
secure a water supply directly from DWSD for the customers of the Genesee System
without ushg Flint as a pass through, until fi®VA] System has been completed and is
operational. DWSD representatives have indicated that in the event that an agreement
cannot be reached with the County Agency during these negotiations, DWSD will
continue to suply water to the County Agency via Flint without a contract in pfate.

The onlyrealdifference between Flint and Genes&intry is money.Genesee County ot
afford safe water from DWSDKlint could not.

Equally troubling, here areserious inconsisteiesin the stance of DE®WA -
Emergency Managers when it comes toshketyof using water from the Flint River assource
of drinking waterover time In 2012,DEQ rejected early proposals for the continuous use of the
Flint River as @ermanenaltemative'* In 2013, h order to prevail in themdvocacy of the
KWA option, Flint Emergency MangerBEQ and KWA had to beritical of the Flint River
being used in any capacityfhey were critical of any of the proposialending options with
DWSD (fourd to be the lowest cost option in the TYJT study). Finally, they were critical of the
Flint River as a supplemental alternative when the City Council approved a 16 MGBctont
with KWA rather t han propbsed 1B M@&D ogtiem(a decislhatn a ger 6 s
would have reduced the diameter of the KWA pipe and it ultimgéeegatearrying capacity).

In January 2013~vhen Treasury was reviewing Emergency Manager Kurtz
recommendation of the KWA option, Mike Prysby (DEQ) raised concerns about the gudlity
safety of the Flint River in conversations with Randy Byrne at Tredsurgimilarly, on March
26, 2013, Stephen Busch santemail to Director Wyarttighly critical of the TYJT Report and
raising the specter of serious health concerns associatethevihh nt Ri veran i ncl udi |
increased microbial risk to public heafihinéreased risk of disinfection kyroduct

2 (Treasury2655/7971)brackets added).
31d. (brackets added)

MCurtGuyetteEx cl usi ve: Gov. Rick Snyderdés Men Originall
emergency manager said no to using the river in 2012 after speaking to environmental regulators. An ex
FI int of fici al s ai d thatdecisigndHE BAaiLn BEASH (Januardy R4l 20E6), r e ver s e

available ahttp://www.thedailybeast.com/articles/2016/P4/exclusivegov-rick-snyders-men
originally-rejectedusingflint -s-toxic-river.html.
15 (DEQ2 732/3795).
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(carcinogen) exposure to public heaith additional regulatory requirements under the Michigan
Safe Drinking Water Acd  a siggificht enhancements to treatment at the Flint WP

This all changd in 2014after the KWA pipeline was approved and use of the Flint River
was necessary to s e cNowteat KWA ihad begrsapdroved,dithéusen a n c i n
of the Flint River wagine with DEQ, the Emergency Managers, KWA, Treasury and aothers

Still, onesenses some apprehensieven by bondounselover the use of the Flint
River as the interim source of drinking water. One draft of the ACO wwaudrequiral Flint
to switchto an alternativerinking watersource within 5 yearsii Af t er fthe Citgofy ear s
Flint] COF must undertake a public improvement project to receive watekivdAor some

source other than the Flint Riveatpl a'WtThisbder t o
proposal was rejected by Stevas8 h (D EdDg term weiall knovit would be best for the
City to use a better source t hamordedt'@Afteri ver , b

health problems started to become clear muday 2015, Richard Benzie who earlier spoke
about how Flinfs attachment to its WTP would lead it ultimately to join KWA stafikd c an 6t
say the city wouldndét be bet®er off to not ha

Despite all of the efforts of KWAEQ-Treasury to ensure that Flint would be able to
finance its part of KWApipeline constructiomo comparable effort was made to secure
additionalfinances to help Flint get the WTP up and running at a level where it would be safe.
Flint was left to fend for gelfwithin the legacy of structural racism and the constraints of
Emergency Managemenin a March 3, 2015Memo to Wayne Workman (Treasury),
Emergency Manager Ambrose explathat the workat the WTP was largely sdfihancedout
of savings from théunds not paid to DWSDFIint did not have the money to afford both safe
water and to make the upgrades to the WTP required by its commitnid&MAo The decision
to use the FIlint Rcosteavingé appoftuaity ehich teanslatedwiee d i at e
ability to upgrade th&Vater Treatment Plant without having to seek finanoiig.

It is still unclear what scopef work actuallytook place at WTP before switching to the
Flint River as a full timalrinking water source. Part of the opacity is tuéhe failure of the
firm Lockwood, Andrews and Newman (LAN) to cooperate with the Flint Wadietsory Task
Forcein its investigatior®* This is a critical line of inquiry that deserves more attentibmere
is substantial reason for concefRecently LAN was charged in a civil law suaty the Michigan
Attorney General fofinegligencé a n d c¢ publia huisan@in eelatidnship to its work at

18 (DEQS 3647/4719).

""(DEQL 3688/4581)brackets added).
118 Id

19 DEQL 4343/4581)

129 (Treasury 4727971)

! Task Force Report at 3.
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the WTP*?? In addition to whattsuctural work was or was not dorthereis the critical issue of

thefailure to implement basic corrosion control measuf@heobviousquestionthatMDEQ,

alongwith the City andits consultantsshouldhaveaskedwas: dNhatwill happerwithout
corrosioncontrolt r e a t Mimilady,2héycould haveaskedwhy alesscorrosivesourceof

water(Lake Huronwater)would berequiredto havecorrosioncontroltreatmentput notthe
morecorrosiveFlint River source. In Flint, the morecorrosivewatersourceultimatelydestroyed

the protectivescalingon pipesandplumbingthatorthophosphatadditionhadprovidedthrough
thewatersuppliedbyDWSDo'** Thi's is a critical el ement in t
Violia.***

Some indication of how little was doaethe WTHs reflected in how little was spent.
Recall thain the 2009 Rowé&ngineeringestimaedit would take$61 millionbefore the Flint
River could becomeéhe fulltime drinking water sourcg® In 2011, LAN did an analysis
suggesting that work on the WTP would cost $69 million in capital improvertférien
when scaled down by Rowe in December 2013 when work on the plant was being done, the
estimate was $25 million for thejdb’ According to LAN6s 2013 propo
construction cost to prepare twater plant for continuous operati using Flint River water for
the interim period is on the order of $33 to $34 mill@ff. By November 14, 2014, however,
LAN had scaled down the estimate®610 milion.'* In the end, apparently $8 million was
spent on ta WTP before it started distributing water from the Flint R%8rlt is likely that this
amountwasspent not because that was tamount require for safe usef the WTP, buthat
was the highest amount Flint coddlf-financefrom diverted DSDW dollars.

Furthermoreit is not cleahow much candor and objectivity can be expected of Flint
Emergency Mangers, DEQ staff and Treasuajf sioncerning the capacity of the WTP or the

“AThey Made |t Worseo: Mi ¢ hi g aNatioSauPaldic RadioQlmep ani e s
22, 2016), available dittp://www.npr.org/sections/thetwweay/2016/06/22/483083095/theyadeit-
worsemichiganfiles-suitagainst2-companiesverflint-crisis.

»Task Force at 28.

?*Michigan v. Violia (Complaint for Damages and Request for a Jury JT{@ase M. 1616107175

NM) (June 22,2016) her ei nafter @Violia Compl ainto)

»>Rowe EngineeringANALYSIS OF THEFLINT RIVER AS A PERMANENT WATER SUPPLY FOR THECITY

OF FLINT (July 2011) (prepared for the City of FlinDEQ2 7468795.

?®V/iolia Complaint, Paragph 25.

?’RoweProfessional Service ComparGiry oF FLINT WATER RELIABILITY STUDY: DISTRIBUTION

SYsTEM (December 2013) at 10, available at

http://mwww.michigan.gov/documents/snyder/Rowe 2013 Reliablity Study compressed 515343 7.pdf
?8V/iolia Complaint, Paragph30.

2% (Treasuryl1303/7971)

Memo from Tom Saxton (Treasury) to Wayne Wor kman
Rates (February 11, 20upgade theiVaterdresingeM Planavas maddtobe o st s
able to treat both river water and KWA watdihis upgrade has been funded with the cost reduction in
operating costs achieved by not buying water from
4267/797).
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safety of the Flint Riveafter negotiating the ACO committing them to use the river as an interim
drinking water source for financial reasorihey are clearly responsible for the decision and it
was made fofinancialreasons, regardless of public health concerns

What we do know is that WTP employees did not think that they were ready for full time
use of the Flint River on the evetefmination of the DWSD contracOn April 16, 2014
Michael Glasgow, aaboratory and water quality supervisor for the Flint WTP, reached out to
Adam Rosent hal of the MDEQ6 s ODWMA because he

forfull-t i me wuse. He wrote that he expected fichan
parameterasnd possi bly our DBP and™lHewemonfosayopper m
that A[a]l]ny information would be greatly appr

the plant up tomorrow and abeing pushed to start distributing water as soop@assible &

The next morning, Glasgow sent Rosenthal, along with Mike Prysby and Stephen Busch,

another emai l after receiving the revised MDE
chant®Gl.assgow expl ained that Iereeviemangthdineve!l uct an't
monitoring schedule, did Anot anticipate gi vi
soo#The email continued, Alf water is distrib

it will be against my directionl need time tadequately train additional staff and to update our
monitoring plans bef S rUefortunately, itis cleér thatthefived ar e r e
decision was notl n nclG saisnggo,wo6&l ahsagnodws .st at ed, fl
tomanagenet above, but they s e dmvetpeopldhaboveemet hei r ow
making plans to distribute water ASAR®

It should be remembered that one of the felony counts in the indictment adwingél
Prysbyw a dor duthorizing the operation of theiil watertreatment plant when he allegedly
knew it coul dnodt p oY OmnApel 25s20%4 eFlindofficiatlykegam gsingva t e r .
the Flint River as itprimary water sourceAlmost immediately, Flint residents bega
complaining about the quafiof the new drinking water source.

Flint is the only DWSD customer in Genesse Country that did not negotiati&cts
with DWSD for theinterim supply of treated drinking water pending the construction of the
KWA pipeline. On June 12, 2014, Emergenidanager Earley finalized the sale of-anfle
section of water pipelinavhich was previously used to conné&tint to the DWSD systenio

31 (DEQ4 7105/7579)

¥21d. (emphasis added).

%3 (DEQ4 7103/7579)

134 Id

135 Id

% 1d. (emphasis added).

Y¥7Kris Maher,Three Officials Criminally Charged Over Flint Water CriSi¥ALL STREETJOURNAL
(April 20, 2016), available abttp://www.wsj.com/articles/threefficials-to-face-criminalchargesover
flint-watercrisis1461166410
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Genesee County for $3.9 millidi Ironically, Genesee County would begin utilizing the
pipeline as it implementedsinew service witDWSD*°

When one recalls our criteria for strategic racism, it is easy to see how they apply in Flint.
The decisions made by KWA, the Emergency Managers, DEQ, Treasury and others were not
made in the best interest of the residents ioit. FIThere was a clear agenda on the parts of these
actors to pursue the KWA pipelinegardless of the needs and priorities of Flint. The residents
of Flint were instrumentally useats mean$o be manipulated and not as ends in themselves.
Decision méing in DEQ and Treasury was not consistent and objective. DEQdfiped on
the question of the safely of the Flint River, depending on the strategic need to advocate for the
KWA pipeline. To the extent that Emergency Management is supposed to Ihé¢heogorous
application of economic rules, the various Emergency Mensaand Treasury failed in thisle.
Ultimate decisions regarding approval of the KWA pipeline were made for pqliimial
economic reasons. All of this took place against th&drap of the structural racism that
defines the Flint economic crisihe displacement of democracy and the express
disempowerment of Flint residentk.is difficult to imagine the same sequence of events
unfolding inAnn Arbor orBloomfield Hills.

By its very nature, structural racism, intentional discrimination and unconscious bias
createvulneraility on the part okffected populationsThis vulnerability was consciously
exploited to the detriert of the residents of Flint.

Il The Perfect Stormof Strategic and Structural Racism Conflicts, Complicity,
Indifference and the Lack of an Appropriate Political Response

The lack of response to the mounting crisis in Faveals disturbing truths about
Structuraland StrategicRacismin America The Flint Water Advisory Task Force Final Report
highlights thedangers of Emergency Management and Structural Racism. To this foundation
needs to be added ttreublingconsequences of Strategic Racism.

A. Flint, Emergency Managementnd Structural Racism

Flint residents had knowledge of the water crisis almost immediately upon the tewitch
theFlint River, but they lacked the powr influencethe decision making of the Emergency
Managers, Treasury, DEQ or t@®vernor. This knoledge was real and viscerdigwing from
the color, smell, taste amtktrimentalkeffectsof the wateion exposed skin. In a prosperous,
predominately white communitgomplains of residents based on this knowledge alone would
have forced change, becatbkes knowledge would have been combined with the power
necessaryo demand actio(Knowledge&-Power)

*® Ron Fonger, Emergency manager accepts $3.9 millioesgenCounty offer to buy Flistwned
pipeline,MLIVE (June 12, 2014), available at
http://www.mlive.com/news/flint/index.ssf/2014/06/emergency_managezptcc39_m.html

139 Id
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Residents of Flint lacked this powdPower layfirst in thehands of the Emergency
Managerwho had just made the decision to support the KWA pipadind to use the Flint River
as an interim source of drinking water. Emergency Managers do not have to listen to residents
because they arenhpopularly(re)elected. They report to Treasury and to the Governor.
Treasury officials are unlikely to begalisposed to grant the complaints of people in cities like
Flint much credibility. The whole premise of Emergency Management is that people like the
residents of Flint cannot govern themselves. Of codisasury would believéslint residents
are goimg to complamn about many aspects of the siganedicine required to put their cities back
in order. These residentdo not have to be taken seriously.

The Task Force Report mounts a persuasive critique of the Emergency Management
regime that resonategrongly with the teachings of Structural Ram, as well as witthe
Knowledge&-Power claims of opponents of Emergency Management who led the successful
referendum process to repeal PAThe Task Force identifies three strueiuiailings. First,
Emergere Management removes the necessalgcks and balancetherent in a functioning
democracy*® Second, Emergency Management createslanceebudgetaccounting
framework that biases decision making in favor of fiscal austevity competing social needs
This frame inevitably leads thnancial decisions that cahreaten public safet{?! Finally,
Emergency Management fails to buildtie necessary nefinancial sources of expertiseeded

to govern a city across ifsll range of human and social camns*?

A The Flint water cappoistédemeogencyunranageds repldcedocas t at e
representative decisiemaking in Flint, removing the checks and balances and public accountability that
comewith public decisiorma k i napsk Force REportatl iThe emer gency manager
extremely difficult for Flint citizens to alter or check decisioaking on preparations for use of Flint

River water, or to receive responses to concerns about subsequent water qualityfiaskd=orce

Report at 8.

“'"A[ Tl his failure must force us to review the EM I
Government approaches to cities in fiscal distress must balance fiscal responsibility with the equally

important need to addresjuality of life, economic development, and infrastructure maintenance and

pr ovi $askoForcedieportdt0; AEMs are asked to ensure the prc
safety and yet are not provided adequate tools and resources to achiebgettige. EMs are

empowered to effect costitting measures such as the ability to terminate contracts and restructure

budgets. However, they are given little or no priority access to state or federal resources or assistance in
undertaking the complexctivities of running a municipality. Other states take different approaches that

may do a better job of balancing the need for fiscal discipline with the need to provide basic public

services, especially when scientific, health, and/or engineering esepsrinvolved.Task Force Report

at42 fAMi chiganés Emergency Manager Law and related

protection of public health and safet ylaskBorca ot com
Report at 41

“AEmergency managers charged with financial refor
necessary expertise to manage-honnanci al aspect s Jddsk ForcenRepmorit & a | gove

Recommendationi Ensur e pr oper edoognergency managers te effectvelyt masage
the many governmental functions of a cifyecisions on matters potentially affecting public health and
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In sum, Emergency Managememnéates a dynamighere bad decisiortbatthreaten
public safety are almost guaranteéeaccur,and when they take place, there is no ready
medhanism to identify and correct them. The Task Force proceddsrie theestructural
problemsin terms of environmental (in)justi¢&® Environmentajusticehas both a procedural
and a substantive component. Procedurally, environmental justice requiagditiief all
people to participate in decision making regardlesaad, color, national origin or income.
Seconddecisionanust besubstantively fair and nediscriminatory. By definition, Emergency
Management violates the process critefiasubstance, it violated the second criteriohe T
Flint water crisis cread a public health catastrophe that disproportionatiédcted people of
color andotherhistorically marginalized communiteS. he Task Force concl ude
water crisis is a clea'™ case of environment al

Language matters. The m of environmentajusticeis a good first step, butis
important to mwge from environmental justice to environmental racism to structural racism to
fully understand what happened in Flir§tructural racism connects the dots of the racialized
history that constitutethe root cause of municipal distress, the financial misdiagnosis behind the
Emergency Management regime and the manner in which the entire apparatus of Emergency
Managemenand the policies of fiscal austerityll disproportionately tagetdisadvantaged
communities of colorfiEmergency Management is a racially blind and fiscally flawed
respons®™* It is atthis alreadyhighly racializedpoint thatthe stoctural failings inherent in
Emergency Management (the absence of checks and balances, alfaotiating bias that
threates public safety and the laa¥ social decision making expertigakehold and create the
environment where tragedies like the Flint water crisis unfold.

In reality, human tragediegreat and smalhreinseparable fronthe machinery of
Emergency ManagemenElint is just the masextreme exampleFlint now serves as a morality
play illustrating all that is wrong with Emergency Manageméinivould be inexcusable if
substantial reform or wholesale repeal of the Emergency Mangeiokesvnot take place in the
wake of the Flint dsis.**°

safety, for example, should be informed by subject matter experts identified and/or providedtag . 0
Task Force Report at 12

“*Task Force Report &4.

“41d. at 55.

145 peter J. Hammef he Flint Water Crisis: HistoryHousing and Spatigbtructural RacismTestimony
before Michigan Civil Rights Commission Hearing on Flint Water Cridide 36(July 14, 2016).
“AReview Michigands Emergency Manager Law (PA 436
measures to compensate for the loss of the checks and balances that are lpyoeigessentatisy
government . 0 Task AFCorncsd dRep arltt eatn alt 1 vfergxarhpte, t he cu
a structured way to engage locally elected officials on key decisions; an Ombudsman function in state
government to ensure that local concerns aretarfan decisions made by the EM; and/or a means of

appealing EM decisions to anotherbady. Tas k For ce Report at 42
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B. Strategic racism and the failure to respond to the Flint water crisis

Sadly,the frame of suctural racism des not go far enough folly explaining the tragedy in
Flint. The reality of strategic racism adds an additional layer of intent@nglicity to the
story. These dynamics change substantially how the inexcusably slow resptmse@merging
crisisneeds to be understood and explained

The Task Force tells the storytbke events in Flint withouhe full benefit ofkknowledge of
the role DEQ played in manufacturingan A®D f aci | it ate the Cityods bo
KWA pipelineand how these actiomsgally committed the Cityo use of the Flint River as its
interim drinking water source. In this manpére Task Forcknewtre fiwhat 06 wi t hout
compl et ely underost ab@idmguct TheeTask lRohcg statedVith the
City of Flint underemergencynanagementhe Flint WaterDepartmentushedunpreparednto
full-time operationof the Flint WaterTreatmen®lant,drawingwaterfrom a highly corrosive
sourcewithout the useof corrosioncontrol 8™’ The Task Force didot know the role that
arranging KWAfinancing and the timing of the bond offering played in this decision and how
financial concerns trumpeahy consi@ration ofpublic safety. The decision to uste Flint
Riverwas financially driven anddegan on a time table to meet the needs of the bond market, not
the public safety needs of the residents of Flint.

The Task Force tries &xplaindecisiors at DEQlargely in terms of grossicompetence and
cultural shortcomingsTheR e p ofindingssare reproducdukereat length.

F-1. MDEQbearsprimaryresponsibilityfor thewatercontaminatiorin Flint.

F-2. MDEQ), specificallyits ODWMA, suffersfrom culturalshatcomingsthatpreventit
from adequatelgervingandprotectingthe public healthof Michiganresidents.

F-3. MDEQmisinterpretedhe LCR andmisappliedts requirements As aresult,leadin-
waterlevelswereunderreportedandmanyr e s i @osurdao bighleadlevelswas
prolongedor months.Specifically:

T MDEQ&6s misinterpretation of the LCR and | a
not to require corrosion control upon the switch to the Flint River but, rather, to begin
two consecutivé-morth water quality monitoring periods.
1 MDEQ failed to promptly require corrosion control even after the initiadhth
monitoring period results were received anl pércentile lead sampling results were at
6 ppb, which would have disqualified Flint frdmeing exempted from having to have
corrosion controtreatmeni evenunder MDEQOGs f |l awed interpre
f MDEQb6s guidance to Flint on LCR co-mpliance
flushing, use of small mouthed bottles, etc.), while possibly tedhnmermissible, was

“"Task Force Report at 1.
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not designed to detect risks to public health. MDEQ failed to take adequate steps to
correct Flint water operations staffdés i na
1 MDEQ ODWMA advised Flint Utilities Department personnel to make sure the rest of
the water samples in the seco@anonth monitoring period were clean, since the samples
they had already submitted exceeded EPAOGS
1 MDEQ conveniently, and without adequate investigation, excluded\lesn e Wal t er s 0
water quality test reswdtfor purposes of determining whether Flint sampling results
exceeded EPAG6s action | evel

F-4. MDEQwaitedmonthsbeforeacceptinge P A @ffer to engagets lead(Pb)expertsto
helpaddresghe Flint watersituationand,attimes,MDEQ staff weredismissve and
unresponsive.

F-5. MDEQfailed to moveswiftly to investigategitheronits own or in tandemwith
MDHHS, the possibilitythatthe Flint watersystemwascontributingto an unusuallyhigh
numberof Legionellosiscasesn Flint.

MDEQ causedhis crisis to happen.Moreover,whenconfrontedwith evidenceof its
failures,MDEQ respondegbublicly throughformal communicationsvith a degreeof
intransigencandbelligerenceghathasno placein government.Thesefailuresarenot
diminished nor shouldfocusonthembe deflected by the fact thatotherpartiescontributed
to thedisastrouslecisionsor the prolongingof their consequence'$®

While this list of failings may be the product of incompetence or indifferesse
suggested by the Task Foreethin the frame of Strategic Racistie actions of DE@akeon
even mordroubling connotationsWhen the Task Force findings are juxtaposed to the facts
pertainingtdt he OO0 MalDEO0memo)] e in promoting the KWA
itdbenabi ng FIlintds bond financiand sfweCitata r K WA by
committed the City to using the Flint Rivand its subsequentgulatoryapproval of the use of
the Flint Riveras an interim drinking water soufd2 EQ6 s ¢ on d u climoteaikistes on ml
overtones.

DEQ appears to have adopted a strategy to 0fr
oversight, believing that all would be forgotten once the K\ifeline was constructed and the
River was no longer in playk-or exampleDE Q &lawedinterpretation of théeead Coper Rule
(LCR) ensured that its regulatory oversight would be definehdgtionnot action DEQ
starteda process in July 2014 that woukjuire no further stepantil July 2015 at the earliest.

But, DEQ could not control faston the groundBy August 2014there were boil water
advisories because BfColi bacteria in the water. In Septemlibere was another boil water
advisory do to Coliform bacteriadOn October 13, 2014, General Motors announced that it would

“#1d. at28-29.
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stop using-lint River water at its Flint Engine Operations facility due to corrosion concerns.
Even members dheG o v e r executidesstaftalled for aswitch back to DWSD In an

October 14, 2014, email to Valezader (GOV) DennisMuchmore(GOV), JarrodAgen

(GOV), and ElizabetiClement (GOV o0 n c e Flimtiwatgg o Mi Gadokirethe
Governor 06s o fdanyone whe grew up s Flint agil fid; fhe notion that | would be
getting my drinking water from the Flint River is downright scafpo bad the EM didn't ask

me what | thought, though I'm sure he heard it from plenty of otidysMom is a City

resident. Nice to know she's drinking water with elevated chlorine levels and fecal coliform.
agree with Valerie. They should try to get backthe Detroit system as a stopgap ASAP before
this thing gets too far out of contrasf?®

Incredibly, it took just one dapr DEQto beat back the panidn October 15, 2014, memo
from Emergency Manager Darnell Earley to Wayne Workman (Treasury) pravgieamary of
a conference call held that dayhe governmental consensus was clear. There neserious
healthproblens in Flint TheEQ has been supportive of the decision for Flint to move to use
of the Flint River as a water sourcéhe DEQreei ves regul ar reports fro
continuous water quality monitoring-hey have agreed that the water being produced for
distribution is safe Flint needs the DEQ to make an unequivocal statement that the Flint River
water is safe for drinking andl ather uses’*° Thisis just one of many examples of DEQ
engaging in block anthcklestrategies to deny, obscure and coveaspects of themerging
public health crisis.

On January 1, 2015, DEQ started the second of #ssmth monitoring periodnder its
inactive interpreation of the Lead Coper Rulé¥. To address concerns of elevabetteria,
officials at the WTP increased leveischlorineand other disinfectants. As a byproduct of
excessive levels of disinfectantshalomethanes (THM)apotential carcinogemnyas now
present irthe water. On January 2, 2015, the City mailed a notia# tesidents that the City
was in violation of the Safe Water Drinking ACt. It would not be publicly know till much
later, but he WTP had failed to iniement any corrosion control measures when it switched to
the Flint River. The immediate consequence was substantial discoloration of the water and
attendant issues of odor andtégthe more deadly and not publically known consequences
would be lead psoning.

The combination of these failingsbacteria, boil advisoes, THM, discoloration rashesand
odori wasproducingstrongerand stronger public outcrieg.his was not lost on State officials.
On J anuar ySnyded Admifi€iratidn, Spegi&rojects Manager Ari Adler raisle
concerns about Flint with Communa t i ons Di r e ¢ Ths is a gublic relations Ag e n :

“(Treasury 3428971).
% (Treasury3459/797).
BLElint crisis timeline Part 2: January 2045une 2015BRIDGE (March 1, 2016 her ei naft er @ F|
lC5:2r i si s Ti mavailableeahttp:/dbridgemRcon)/2016/03/flintrisistimeline-part2/.
Id.
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crisisi because of a real or perceived problem is irrelevavditing to explode nationallylf
Flint had been hit with a natal disaster that affected its water system, the state would be
stepping in to provide bottled water or other assistaMéeat can we do given the current
circumst™ances?0

Thestateaction that camwas not aimed at the obvious public saf@yncerns. In February
2015, the Governor announced grants to cities, including Flint, to improve water, public safety
and appraisal issues. Flint would receive $2 million support for its aging water infrastructure to
addresses fiwaleak@ entatniaogne maenndt B*iAprefing meme orehme nt . o
Governor 6s gr ant thaaikeything © eemanbdr is that antedhe city
connects to the new KWA system in 2016, this igefi@ HM in the waterjwill fade in the
rearviewd™ TheSt at e 6 s  still abaut Foldiyg tightzard letting the storm pass.

Ot her evidence of the Sgyaameid s responsatothetM out t h

i ssue. On February peration2l BvhlGation Repdit Cityefie a s ed i t
Trihalomethand- o r mat i o n In@dunessiegrthe prablem there was a stated bias in favor
ofnotmakingpny changes t hat wo uCodsiddrirg thattthe Flict River a | i n

is being used as the water source only until the KWA supgyailable (expected late 2016),
options to address high THM formation that require new construction or extensive time to
implement are not preferr@i>® The State believed tharoblemswould go away on theiswn,
once there was a new water supply. Séteealthissues did not have to be taken that seriqusly
especially in a city like Flint

Behind the scenes, the looming threatpublic safety wergrowingeven more ominous.

Country and State official were aware of a serious outbreak of Legiohariesi s diit,s e i n F
information that would be withheld from the public for over 9 month<On February 26, 2015,
DEQwasawar e of testing of | ead | evels at Lee An

dangerous®® She had two children under the age oééhliving in the housat the time

In earlyFebruary 2015senior officialsinside theGo v e r n o r weeon®©dgéircalting
for a return to DWSD.Snyder Chiebf Staff Dennis Muchmore wroten Feluary 5th  Sind@
we're in charge, we can hardhyniwye the people of FlintAfter all, if GM refuses to use the
water in their plant and our own agencies are warning people not to drinknié look pretty
stupid hiding behind some financial statem@it.Mu c hmor eds protestations
March An e ma i | Comtaninated Deink WéateniFlintdo and exploring potential civil

153 Id

154 Id

155(DEQ2 33103795)

% (Treasury 4374/7971
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rights action basd ontheories ofenvironmental raciswas sent tdayor Dan Walling who
forwarded itto Emegency Manager Gerald Ambrqseho forwarded it t&elly Rossman
McKinney at the firm d Truscott Rossmanvho forwarded it td>ennis Muchmore, with the
st at el'meamderndi about the implications that this may have racial overtones:Ugh.

Muchmore forwarddthe email to Elizabetllement(GOV), ThomasSaxton(Treasury),
Wayne Workman (TREASURY), Jarrédhen (GOV) and Harveyollins (GOV)with the
following:

Might want to get Jarrod and Terry Stanton on this as well as Ha@#nerwise it will get
outofhand.l t 6s i n the city's long term interest
river water sée, but we need to work with the ministers this week to help themlgit.

tough for everyday people to listen to financial issues and water mumbo jumbo when all they
see is problemsYou can't expect the ministers to hold the tide on this problem.

How about cutting a deal with Ice Mountain or Bill Young and buying some water for the
people for a time&250K buys a lot of drinking water and we could distribute it through the
churches while we continue to make the water even safer.

If we procrastinate mah longer in doing something direct we'll have real trodtie.

Wayne Workman respondedIf thi8 does happen, we need to figure who would hand out the
water. It should not be the Citylt would undercut every point they are makirigprobably
should ao be reserved for people who can't afford to buy viatér.

While the October 2014 panic was beaten back by DEQ assuranciee tvater was safe,
the panic okarly2015 would be beaten back almost strictly out of financial concéns.
March 3, 2015Emergeng Manager Ambrose strongly opposed any move away from the Flint
River strictly on cost grounddiThe oftrepeated suggestion that the City should return to
DWSD, even for a short period of time, would, in my judgment, have extremely negative
financial corsequences to the water system, and consequently to the rate Baytre.most
conservative estimates, such a move would increase costs by at least $12 million annually, with
that amount achieved only by eliminating virtually all budgeted improvemetiis system. . .
the only recourse within the Cityos Aodainnt r ol
my judgment, that would come from raisirages for water by 30% or moot™

%% (Treasury 4733/7971)
161 Id

162 Id

%% (Treasury 4727971)
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On March 23, 2015, the Flint City Council voted7 i tabbthiljppnecessaryo t o r e
Flint back to the safe water of DWSES. Citing cost concerns, Emergency Manager Jerry
Ambrose call ed such a Tdheematidt yi i Chocuonntpirl ebhse nvsoit bel
weight Recal | i ng t he OO0 Ma lunciawopld ba perntittedackvpte dnthe Ci t y
decision to approve the KWA pipeline as a legal insurance policy in case of a sucaassful
challenge to the Emergency Manager law, but they would not be given the authority to decide to
move back to DWSDevenon a temporary basjbecause of safety concerns.

It is important to recalihe first sentence of Denise glth mo r e 0 s 5, FO#SeEmaila r y
ASi nce we 6 wecan hardlycignare the @eople of Flingdn Feb 182015,he wrotein
anot her d]nmsatrain is Iéabiray and ivd'll be holding the bag if we don't work out a deal
on DWSD for Flintd*®®> One way to solve this dilemmiéone lacked the political will to
actudly help the people of Flint, would lhe make arrangements so the State woultbnger be
fin charged In the face of a mountingublic health an@nvironmental crisis, Basury did not
want to be leffiholding the bag In April 2015, Treasurgomehowdecided that Flint was no
longer facing a financial emergency, even thoughlitred more than a nearly $8 million
accumulated general fund deficit an act that would be the envy of David Copperfield,
Treasury simply made the Emergency Manager in Flint disappear.

It is important to notéhe fiscah y pocr i sy. dver ¢he @gdwimmd wat@rrisipa ni ¢
was beaten back upon the realization that Flint lacked the financial ability to pay for clean
DWSD watefi a cost that would be approximately $12 million a year. It was only by
cannibalizing the money formerly paid for cleaater that Flint was able to afford upgrades to
the WTPIn preparation foits commitment t&KWA. If the costof clean water was put back on
the baks, Flint would have a deficit of over $20 million, an amount higher than when the
Afi nanci al aseongmal\deaarrey. d-urthermore, Treasury made no édfqrtoject
andincludethe costs that would be needed to remedy the human toll of the water crisis or to
repairthedamageo the wateinfrastructuran its economic analysis. Some estimateistpe
cost of repairing damaged infrastructure alone at $1.5 bfifforFlint was facing far greater
fiscal challenges when the so called emergency was declaredharewhen the stated
emergency was originally declared.

But Flint was not out of the vaals yet. Flint had to entemto an Emergency Loan
Agreement with t he MiFmdnciagressistasce loanBaaldftobally r gency
bring an end to Emergency Managemefie fine print of the loan shows how tightly bound
Flint-TreasuryKWA -DEQ hadlegallybecome to the continued use of the Flint RivEne state
Emergency b a effedtively precluded a returo DWSD water, as Flint citizens and local

“Ron Fonger, MLive, fAEmergency manager calls City
(March 24, 2015)

(http://www.mlive.com/news/flint/index.ssf/2015/03/flint_emergency manager_call¥.html
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officials were demanding without prior state appr 1°’. The Agreement also prevented Flint

from terminating its participation in KWA before the system became operatinddiom
reducing itsalready high water rates without state appro¥aRemarkablythe Resolution
submitted to City Council to approtieeag r e e necentainedid informationregardingthe
DWSD andwaterratesconditionscontainedn the emergencyoan 6%

This is another area requiring more detailed investigation. The investigation will likely find
thatthe logic of the ACO tying theegulatoryviolation at the WTRo the finaring of the KWA
pipeline to the use of the Flint River as an interim source of drinking aegeldeeply
embedded in the terms of the bond finance agreeraem®Ill When Treasury drafted the terms
of the Emergency Loan Agreement, it would htreaposed théegal commitmentsf the ACO
andthe bond financing intthe Emergency banAgreement As such, Flint fond itself in a
position where itould not legallystop using the Flint River, @eturn to the safe water of
DWSD, or decrease its wateates, or terminatds involvemenin KWA, all because the City
was boundo financeits participationin a pipeline that better served the interests of others.

The Emergency LoaAgreement was signed on April 28015. Two days befor&iguel
Del Toral of theEPA sent an email to EP£olleaguesistatingthatPatCook/MDEQhas
confirmedthe Flint WTP hasno corrosioncontroltreatmen{CCT), whichis dvery concerning
giventhelikelihood of leadservicelinesin thecity.®''° That same daypel Toral visited the
home ofLee Anne Waltersto inspectplumbinganddeliversamplingbottles. Me a n w hPatl e , A
CookandStepherBusch/MDEQexchanges-mailscomplainingabout Del Toral/EPA's
questionn corrosioncontroltreatmend™’t On June 24, 2018Jiguel Del Toral submittechis
Interim Report:High LeadLevelsin Flint, Michigan’?> On August27,2015,Virginia Tech
professoMarc Edwardsreleasedhis first setof findings showing elevated lead levels in FIfE.
On SeptembeR4,2015,Dr. HannaAttishapresented he f i ndi n g sreportingthae r an al
theproportionof childrenwith elevatedbloodleadlevelshasincreasedincethe switchto the
Flint River watersourcein April 20146'"* On October, 16, 2015, Flint stopped using the Flint
River for drinkingwaterand switched back to DWSD.

The cost of the transitidmack to DWSDwas $12 millioni $6 million from the $ate, $4
million from the MottFoundation and $2 million from the City. This is approximatbf/same
amount of noney Flint payed for watdrefore the approval of the KWA pipeline.

*"Task Force at.7

% Emergency Loan Agreemeat 5 @April 29, 2015, available ahttp://www.eclectablog.com/wp
content/uploads/2016/03/EmergerloyanAgreemerdlint-4292015. pdf

®Task Force at 41 n.55

" Task Force at 19,

171 Id

21d. at 20

173 Id

d. at 21
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VI Conclusion

Nothingabout what happened in Flint wascidental. Flint needs to be understood as a
morality play illustrating the dangers of Emergency Management and fiscal auskirity
needs tcstandasa profoundmulti-generationatestimony tahe dangers of strategstructural
racism in the same manner as the Tuskegee tragedy forever shames medical science

The list of individualsand agenciesontributing to the Flint water crisis is longut forour
countyos f ai | uroecadseof municipalistress im the dortteat ofrstouctural
racism, the Flint tragedy would never have occurigdt fort he Governor és i nsi st
Emergency Management and the policies of fiscal austerity, the Flint tragedy would never have
occurred.But forthe displacement of democracy and the marginalization of the voidss of
residents, the Flint Tragedy would never have occurBad.forthe many acts of strategic
racismby KWA, DEQ, Treasury and the various Emergency Managgkiting the
vulnerability of an entire cityhe Flint tragedy would ner haveoccurred.

We need a deeper awareness of the reality of multiple forms or raomonk in this country
and how they interact to make better policy decisions moving forwidrd.problem is not a lack
of knowledge. The people of the State of Michigan viscerally utawetshe dangers of
Emergency Managemeahd collectively opposed.itThe people in Flint understood the insanity
of using the Flint River as a source of drinking water and had immefiistieandknowledge of
how dangerous and inappropriate the water wakuoranconsumptiorwhen it began flowing
in April 2014 Engineers underahdthe basic chemistry of corrosi@ontroland the relatively
simple measures theanbe taken to mitigate its ruinous effechysicians understand the
permanent debilitating effects of lead on the human brainciedigeior children.

The problem isot a lack of knowledgeThe problem is the often willful blindness of people
in positions of privilegeind authorityfKnowledge&-Power)to the needs, perspectives and
interests of others, particularly when fiheis from a communty that differs from their own
in terms of race or class or ethnicitfhe problem is that the information and beliefs held by
people in authoritpften reinforcehat blindness angermitthe unquestioned projection of
policies and progrann otherseven when its clearthatthose policies are inappropriate or
have harmful consequences. The problem is that vulnerable populations are often subject to
exploitationthatstrategicallymanipulats thevery vulnerability created by express racism,
structural racism andnconscioudias andyetthis exploitatiorfinds readyshelterin the \ery
forcesit exploits

TheMichigan Civil Rights Commission is undertaking important workhis is the only
forum constitutionally charged with examining this tragedy from a perspective of civil right and
racial justice. TleisFl i nt 6s | ast best chance to have the
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Appendix:

Peter J. Hammef he Flint Water Crisis:
History, Housing andpatialStructural Racism
Testimony before Michigan Civil RighCommission
Hearing on Flint Water Crisis
(July 14, 2016)
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Professor of Law and Director

Damon ]J. Keith Center for Civil Rights
Wayne State University Law School
July14, 2016
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Central question of our time

* How do systems of racial oppression produce and
reproduce themselves over time?
* Claim: This process involves dynamic interaction
between “beliefs” and “institutions”
* This transformation has moved from
* slavery to
* Jim Crow segregation to

¢ the “spatial racism” that defines Flint and Genesee
County today

=% ' — e = /,
~Overview: Spatial Racism in Flint
and Genesee County

® 1920's-1950’S

* Racial containment in Floral Park and St. John Street

* Near-complete segregation of race, wealth and opportunity
* 1960’s-1970’s

¢ Containment breached at the edges

¢ Racialized panic and “blockbusting”

¢ Escalating white flight
* 1980’s-present

¢ Reproduction of spatial racism at the county level

o All of Flint is now Floral Park and St. John Street
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Implications for Flint Water Crisis

* Spatial-Structural Racism is the root cause of Flint’s
municipal distress mediated by

* Collapse of property market and property tax revenue

* Regional division, deindustrialization and the collapse
of income tax revenue

* Emergency Management was a fatally misguided
response to spatial-structural racism

* Emergency Managementand fiscal austerity created
the preconditions for the Flint Water Crisis

Structuralized Racialization (Verb)

Intent

(Express)

White
Supremacy
(Privilege)

Unconscious

Bias
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Co-Evolution: Beliefs & Institutions

v

P

Historic lineage of “spatial racism”

‘ Slavery )

Jim Crow

Spatial
Racism
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What is a “Belief System”?

* Belief Systems: Provide (1) order and (2) meaning
* Functions of Belief Systems
 Existential (explain the mystery of life to itself)
» Cosmological (explain how the world works)
* Sociological (provide rules of social conduct)
* Psychological (guide individuals through life cycle)
(Joseph Campbell)

* Belief systems are “internal” manifestations of
Institutional Matrix

—s

=

Belief Systems shape action

* Two common frames (myths?)
¢ Time is linear
¢ Race is marginal

* What are implications for thought and action?
e Past injustices can be ignored

e Problems of racial justice are not important and will take care
of themselves

* How does though and action change when
* Time is cyclical?
* Race is central?
* Social reproduction of systems of oppression
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